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U.S. Supreme Court Rejects Blanket Pre-emption of Pesticide Claims

On April 27, 2005, the Supreme Court of the United States
found that state law claims by a group of Texas peanut farm-
ers against Dow Agrosciences LLC (“Dow”) with respect to
Dow’s “Strongarm” pesticide were not pre-empted by the
Federal Insecticide, Fungicide and Rodenticide Act
(“FIFRA™).1 As one of the attorneys representing the farm-
ers said after the decision was announced, the case “opens
the courthouse door for people harmed by pesticides.””2

History of Pesticide Regulation

The Supreme Court’s Opinion began with a discussion of
the history of regulation of poisonous substances, including
pesticides. The Court cited its earlier precedent which
explained that the 1972 amendments to FIFRA “transformed
FIFRA from a labeling law into a comprehensive regulatory
statute.”3 Among other things, under the 1972 amendments,
the EPA would register a pesticide if it determined that the
pesticide was efficacious, that it would not cause unreason-
able adverse effects on humans or the environment, and if its
label complied with the statutes’ prohibition on misbrand-
ing.4# The 1972 amendments also added Section 136v(b),
which addresses the States’ continuing role in pesticide reg-
ulation, and explains, “States shall not impose or continue in
effect any requirements for labeling and packaging in addi-
tion to or different from those required under this subchap-
ter.”s Finally, the Court explained that Congress amended
FIFRA in 1978 to authorize EPA to waive data requirements
pertaining to efficacy, “thus permitting the Agency to regis-
ter a pesticide without confirming the efficacy claims made
on its label.”® As a result of the 1978 amendments, the Court
noted that, “Pesticide producers are aware that they are
potentially subject to damage suits by the user community if
their products prove ineffective in actual use.””

The Supreme Court also discussed the history of tort litiga-
tion against pesticide manufacturers in light of FIFRA. The
Court observed that such litigation was a “common feature
of the legal landscape” at the time of the 1972 FIFRA
amendments, and that “[f]or at least a decade after those
amendments, arguments that such tort suits were pre-empt-
ed by § 136v(b) either were not advanced or were unsuc-

cessful.”® In 1992, however, the Supreme Court found that
the term “requirement or prohibition” in the Public Health
Cigarette Smoking Act of 1969 included common-law
duties, and therefore pre-empted certain tort claims against
cigarette companies.? As a result, the United States Court of
Appeals for the Fifth Circuit in the Bates case, as well as the
majority of the other Courts of Appeals, found that state law
claims against pesticide manufacturers were pre-empted by
8 136v(b) of FIFRA. Against this historical backdrop, the
Court evaluated the claims of the Texas peanut farmers
against Dow.

Supreme Court Analysis

The Court found that the farmers’ defective design, defec-
tive manufacture, negligent testing, and breach of express
warranty claims were not pre-empted. The Court reasoned
that such state-imposed common law duties did not qualify
as requirements for “labeling or packaging” as the phrase
was used in 8 136v(b). In relation to the breach of express
warranty claim, the Court reasoned that the common law did
not require a manufacturer to make an express warranty, and
that “[a] cause of action on an express warranty asks only
that a manufacturer make good on the contractual commit-
ment that it voluntarily undertook by placing that warranty
on its product.”0 In so doing, the Court rejected the so-
called “inducement test,” under which courts had found that
common law duties were “requirements” for purposes of §
136v(b) if the effect of the duty would be to induce a com-
pany to alter its label.

The Supreme Court found that the farmers’ fraud and negli-
gent-failure-to-warn claims were based on common-law
rules that qualify as “requirements for labeling or packag-
ing.” The Court, however, found that such common-law
rules are not automatically pre-empted by § 136v(b). Such
claims are pre-empted only if they are “in addition to or dif-
ferent from” FIFRA’s labeling requirements. The Court
concluded, “Thus, a state-law labeling requirement is not
pre-empted by § 136v(b) if it is equivalent to, and fully con-
sistent with, FIFRA’s misbranding provisions.”it The Court
explained that:
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The long history of tort litigation against manufacturers of poisonous sub-
stances adds force to the basic presumption against pre-emption. If
Congress had intended to deprive injured parties of a long available form of
compensation, it surely would have expressed that intent more clearly.12

The Court, however, remanded the case to the Fifth Circuit to decide whether the
particular common-law duties claimed by the farmers to have been breached were
equivalent to FIFRA’s misbranding standards.

What is left of § 136v(b) of FIFRA after Bates? The Supreme Court’s Opinion
answers this question:

In the main, it pre-empts competing state labeling standards - - imagine 50
different labeling regimes prescribing the color, font size, and wording of
warnings - - that would create significant inefficiencies for manufacturers.
The provision also pre-empts any statutory or common-law rule that would
impose a labeling requirement that diverges from those set out in FIFRA
and its implementing regulations. It does not, however, pre-empt any state
rules that are fully consistent with federal requirements.13

Whether the Supreme Court’s decision in Bates “opens the courthouse door” may
be debatable. Nevertheless, the risk of potential state court actions provides pes-
ticide manufacturers with a strong incentive to develop and market safe and prop-
erly labeled products.

Endnotes

1 Bates, et al., v. Dow Agrosciences LLC, No. 03-388 (April 27, 2005) (hereinafter "Bates").

2 David Frederick, of Kellogg, Huber, Hansen, Todd, Evans & Figel, PLLC, quoted in the April 28, 2005 edi-
tion of BNA's Daily Environment Report.

3 Slip Opinion at Page 4, citing Ruckleshouse v. Monsanto Co., 467 U.S. 986, 991 (1984).

4 7U.S.C. § 136a(c).

5 7U.S.C. § 136v(b).

6 Slip Opinion at Page 7, referencing § 136a(c)(5) of FIFRA, 7 U.S.C. § 136a(c)(5).

7 Slip Opinion at Page 7, citing 47 Fed. Reg. 40661(Col. 2) (1982).

8 Slip Opinion at Page 8, citing Ferebee v. Chevron Chemical Co., 736 F.2d 1529 (CADC 1984).
9 Slip Opinion at Page 8, citing Cipollone v. Liggett Group, Inc., 505 U.S. 504 (1992).

10 Slip Opinion at Page 11.

11 Slip Opinion at Page 14.

12 Slip Opinion at Page 17, citing Silkwood v. Care-McGee Corp., 464 U.S. 238, 251 (1984).
13 Slip Opinion at Pages 19-20.

Questions regarding this ruling and its implications should be directed to an
attorney in the Environmental, Safety and Toxic Tort Practice Group, or the
Seyfarth Shaw LLP attorney with whom you normally work.
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