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lllinois Public Employers May Have To Pay For the Health
Insurance of Line-of-Duty Pensioners

On March 20, 2003, the Illinois Supreme Court issued its long-
awaited decision in Krohe v. City of Bloomington, Case No.
94112 (March 20, 2003), in which the Court interpreted the term
“catastrophic injury” as used in the Public Safety Employee
Benefits Act (“PSEBA”). The Supreme Court interpreted the
term “catastrophic injury” to mean any injury that qualifies an
individual for a line-of-duty disability pension. Since then, the
City of Bloomington has filed a petition for rehearing with the
Supreme Court. Assuming that the Court does not reverse itself,
its decision will have serious financial ramifications for all
[llinois public employers who employ full-time public safety
officers such as firefighters, police and correctional officers.

The PSEBA’s Provisions

Enacted by the General Assembly in November 1997 over
Governor Edgar’s veto, the PSEBA provides free health insur-
ance to a public safety officer who is “catastrophically injured”
or killed in the line of duty while engaging in “fresh pursuit,”
investigating a criminal act, or responding to what is reasonably
believed to be an emergency or an unlawful act perpetrated by
another. The officer’s spouse and children (until they reach the
age of majority) are also entitled to free health insurance cover-
age under the Act. The health insurance must be provided by the
employer for the remainder of the lives of the officer and spouse
(or until the spouse remarries).

The PSEBA only requires the provision of a “basic” health insur-
ance plan for an employee. “Supplemental” benefits need not be
provided. Further, these benefits are offset by benefits payable
from another source. However, the PSEBA does not define these
terms. Moreover, the benefits are limited to injuries and deaths
occurring after November 14, 1997.

Supreme Court’s Rationale

Before the Supreme Court’s decision, Illinois courts had been
split on how to properly interpret the term “catastrophic.” The
First District Appellate Court, with jurisdiction over public
employers in Cook County, had interpreted the term “catastroph-
ic injury” as one that is “financially ruinous,” thereby eliminat-
ing certain less-than-life threatening conditions such as a bad
knee or back. See Villarreal v. Village of Schaumburg, 325 1.
App. 3d 1157 (1st Dist. 2001)." On the other hand, the Fourth
District Appellate Court, with jurisdiction over public employers
in the central part of Illinois, had relied on a comment in the leg-
islative history by Senator Donahue to conclude that “catastroph-
ic” is equivalent to an injury qualifying one for a line-of-duty

disability pension. The Supreme Court agreed with this interpre-
tation.

The Court rejected the City’s contention that the term “cata-
strophic” was unambiguous. Rather, the Court pointed out that
the various parties and amicus curiae had raised at least six dif-
ferent interpretations of the term “catastrophic,” thereby justify-
ing the use of legislative history to help interpret the term. The
Court found persuasive Senator Donahue’s comment during a
legislative veto-override session, in conjunction with several ear-
lier legislative comments that indicated that a “catastrophic
injury” equates with a “line-of-duty disability.”

Recommendations for lllinois Public Employers

Now, under the Supreme Court’s ruling, a full-time public safety
officer who receives a line-of-duty disability pension will gener-
ally be entitled to free health insurance for the officer, spouse
and children, as long as the officer was investigating a criminal
act, responding to “fresh pursuit” or what was reasonably
thought to be an emergency or an unlawful act perpetrated by
another.

In light of the Supreme Court’s interpretation, Illinois public
employers will potentially face hundreds of thousands of addi-
tional dollars in health insurance costs every time a full-time
public safety officer receives a line-of-duty disability pension.
As a result, it would be advisable for Illinois public employers to
consider the following issues when confronted with a request for
free health insurance pursuant to the PSEBA.

If a public safety employee suffers a potentially career-ending
injury after the Krohe decision (i.e., March 2003):

¢ conduct a fact-intensive investigation, either independently or
in conjunction with a workers’ compensation carrier, to deter-
mine if the injury truly is “in the line-of-duty,” and whether
the injury occurred while responding to “fresh pursuit,” an
“emergency” or during the investigation or perpetration of a
criminal act;

PSEBA benefits would more than likely be considered a
“property interest,” thereby requiring due process for the
employee before their denial; as a result, before denying
PSEBA benefits, give the public safety officer notice and an
opportunity to explain why the employee meets the Act’s
requirements and why the employee should be entitled to
free health insurance under the Act;
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¢ if the facts suggest that the injury was not sustained in the line-of-duty, in the course
of the required response, or the officer is not truly disabled, consider formally inter-
vening in any subsequent pension board proceeding as a way to challenge the granti-
ng of a line-of-duty disability pension;

¢ thereafter, contemplate requesting the pension board to periodically review the offi-
cer’s disability status;

¢ consider from a policy perspective the ability to permanently accommodate some
limited work-related restrictions.

If an employee approaches a public employer with a request for free health insurance
arising from an injury that occurred before the Krohe decision, public employers should
consider the following additional factors before granting the request:

¢ remember that death and injury precipitating the pension must have occurred prior to
November 14, 1997 in order to entitle the officer to benefits; as a result, conduct an
investigation to determine whether the disabling injury may have occurred before
November 1997 (the effective date of the PSEBA), or whether a subsequent injury
merely aggravated a pre-existing disabling condition; if so, there may be grounds to
deny the PSEBA claim on this basis;

depending on where the public employer is geographically located, there may be an
argument that the employer does not owe any retroactive health insurance payments
to the employee. For example, from October 2001 through March 2003, public
employers in Cook County were governed by the First District Appellate Court’s
decision in Villarreal v. Village of Schaumburg, 325 111. App. 3d 1157 (1st Dist.
2001), which found that only an officer whose “catastrophic injury” was “financially
ruinous” was entitled to the Act benefits;

conduct an investigation, including the review of past records, to determine whether
the injury causing the disability was incurred in fresh pursuit or while responding to
an emergency or unlawful act;

consider whether an officer previously made a request for PSEBA benefits; if not,
the employer may not owe any retroactive benefits;

although under state law the officer likely has the right to maintain the health insur-
ance plan of his choice, if your municipality offers both a basic and premium health
insurance plan, consider that the Act provides for employer payment of the basic (not
supplemental) group health insurance plan benefits (unfortunately, the Act does not
define it);

because health insurance benefits payable under the Act are reduced by benefits
payable from another source, consider whether your health plan’s coordination of
benefits provisions are appropriate and during the fact-finding, determine whether
the officer has health insurance benefits available through another source (e.g., new
employer) and the extent of those benefits;

¢ if you have doubts, consider requesting the pension board to determine whether the
officer is still disabled.

Keep in mind that the entire issue of retroactivity, as well as the proper interpretation of
PSEBA terms such as “emergency” and “fresh pursuit,” have not yet been addressed by
the Illinois courts. As a result, there are now more questions than answers facing Illinois
public employers. Because there is likely more litigation to come, public employers
should check with legal counsel when confronted with a PSEBA claim by an injured
employee in order to determine whether the claim is indeed valid, and if it is, the extent
of the public employer’s obligations to the employee.

If you have further questions about an employer’s obligations under the PSEBA, please
contact a Seyfarth attorney. In particular, Ted Clark, Bob Long, Jill Leka and Jim
Powers are familiar with PSEBA issues from their defense of the Villarreal case.

Endnote

1 lronically, the First District recently overruled the Villarreal decision in O’Loughlin v. Village
of River Forest, Case No. 1-02-0404 (1st Dist. March 28, 2003). Without citing to Krohe,
the First District reevaluated the term “catastrophic” and concluded that it was ambiguous,
and, as a result, the Court relied on legislative history to help interpret the term.

This newsletter is a periodical publication of Seyfarth Shaw and should not be construed as legal advice or a legal
opinion on any specific facts or circumstances. The contents are intended for general information purposes only, and
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