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Mutual Fund Summary May Satisfy ERISA Section 404(c)

On September 8, 2003, the Department of Labor (the
“DOL”) issued an opinion letter permitting simplified
compliance with the disclosure requirements for partici-
pant-directed individual account plans, such as 401(k)
plans. DOL Advisory Opinion 2003-11A (“Advisory
Opinion”) represents a welcome clarification of the
DOL’s thinking on acceptable disclosure materials under
Section 404(c) of the Employee Retirement Income
Security Act (“ERISA”).

Background — ERISA 404(c)

ERISA Section 404(c) provides that if an individual
account plan, such as a 401(k) plan, permits participants
to direct investments in their accounts, plan fiduciaries
will not be liable under ERISA for any losses resulting
from the participant's exercise or control. The DOL reg-
ulations interpreting ERISA Section 404(c) require that
participants and beneficiaries be provided (or have the
opportunity to obtain) sufficient information to make
informed decisions with regard to investment alterna-
tives under the plan. The regulations also require that in
the case of a mutual fund, or other investment alternative
subject to the registration requirements of the Securities
Act of 1933 (“Securities Act”), a participant or benefici-
ary be provided (either immediately before or immedi-
ately after the individual’s initial investment in an
investment alternative) a copy of the “most recent
prospectus” for such investment alternative that was pro-
vided to the plan. In addition, the regulations also
require that a participant or beneficiary be provided
copies of latest prospectuses, financial statements and
reports, and any other materials relating to investment
alternatives available under the plan. This information is
required to be provided to the participants and benefici-
aries by the identified plan fiduciary, or the person(s)

designated by the plan fiduciary to act on his or her
behalf.

Background — SEC Prospectus

In the Advisory Opinion, the DOL was asked its opinion
regarding the use of mutual fund “Profiles” to satisfy the
Section 404(c) requirements. According to the
Securities and Exchange Commission (“SEC”) rules,
there are two types of prospectus under the Securities
Act of 1933 (“Securities Act”): (1) Section 10(a) pro-
vides for much of the same information that is required
in the registration statement under which securities are
offered and can be lengthy, and (2) Section 10(b) per-
mits a summary prospectus and has set out specific
requirements for its content. The SEC adopted Rule 498
under which a summary prospectus was intended to be
used with mutual funds and participant directed defined
contribution plans. A Profile provides clear and concise
information regarding an investment in an easy to read
format that avoids use of excessive detail, technical and
legal terms and long sentences.

Advisory Opinion Facts

The Advisory Opinion considered one mutual fund com-
pany and its “Profile” which was represented as meeting
the Section 10(b) prospectus requirements. The compa-
ny proposed to send plan participants a Profile either
immediately before or immediately after the partici-
pant’s initial investment in a mutual fund. In addition, a
Section 10(a) prospectus would be provided upon
request.

Advisory Opinion

The Advisory Opinion states that, in the opinion of the
DOL, the “prospectus” requirement under the ERISA
Section 404(c) regulations is satisfied by the delivery of
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a Profile to a participant or beneficiary because a Profile contains the type of
information that the DOL intended a participant or beneficiary in a Section
404(c) plan to receive, and because the Profile explains how to obtain a detailed
prospectus designed to comply with Section 10(a) of the Securities Act in the
event a participant or beneficiary wants additional information regarding the
investment. The Advisory Opinion also clarifies that the requirement under the
Section 404(c) regulations that a participant or beneficiary be provided, either
directly or upon request, copies of prospectus and other materials, which are
based on the latest information available to the plan, will be satisfied by the
delivery of a Profile if the Profile contains the most recent information on the
investment alternative. If, however, the Section 10(a) prospectus contains the
most recent information on the investment alternative, the plan will be required
to provide the Section 10(a) prospectus instead.

The Advisory Opinion took no position on the Securities Act compliance by the
plan and mutual fund in the delivery of the summary prospectus. So, employers
with 404(c) plans will want to review Securities Act compliance with the mutu-
al fund provider.

In light of this Advisory Opinion, employers may wish to obtain copies of the
most recent Profiles of the mutual funds offered to the employer’s plan for dis-
tribution to participants and beneficiaries at the times required by the Section
404(c) regulations. Also, employers should maintain regular communication
with the plan’s mutual fund providers to ensure that the employer is providing
participants and beneficiaries the prospectus (either in Profile form or by way of
a Section 10(a) prospectus) that contains the most recent information on the
mutual funds.

If you have any questions about the application of a summary prospectus and
404(c) plans generally, please contact the Seyfarth Shaw employee benefits
group attorney with whom you work or any employee benefits group attorney
listed on the website at www.seyfarth.com.
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