
By Jay A. Gitles

Landlords and tenants occasional-
ly ask whether they should both-
er to negotiate and execute a let-

ter of intent to lease. Many wonder
whether it might be more efficient to
launch right into negotiating the lease
itself. The investment in negotiating a
letter of intent to lease will almost
always pay quick dividends for land-
lords and tenants. The dividends may
be in the form of an early discovery of
a lack of agreement on an important
issue that will allow the parties either
to resolve it quickly or decide to ter-
minate further negotiations and part
ways. The more details sorted out dur-
ing the letter of intent phase, the
greater the likelihood of a smoother
and successful consummation of the
lease. Finding the proper balance of
detail to include at the letter of intent
phase is often a function of the nature
and size of the transaction and the
sophistication and leverage of the par-
ties involved. This article is intended
to help landlords and tenants consider
what they may want to include in their
letters of intent to lease.

Parties. Who are the landlord and
tenant? The answer is not always obvi-
ous. The tenant will want to make sure
that the landlord includes the fee sim-
ple owner of the underlying real estate
to be leased by the tenant and, if the
landlord is a land trust (which is com-
mon in some jurisdictions, such as
Illinois), the tenant may consider
requiring that the beneficiaries of the
landlord’s land trust join as the land-
lord. Similarly, the landlord will want
to identify who the tenant is and secure
financial information from it in order to
determine what type of security
deposit may be warranted and whether
any lease guaranties will be necessary

and from whom. The landlord should
also secure financial information from
any such prospective guarantors.

Leased Premises. The premises
should be carefully defined in the let-
ter of intent. How many square feet? Is
the square footage “rentable” or
“usable?” How are rentable and usable
areas calculated (what measuring stan-
dard is applied)? In an office leasing
context, it is common to include the
address, floor and/or suite number(s)
that apply to the premises. It is also a
good idea to attach an exhibit to the
letter of intent depicting the premises
to be leased. Are any storage areas
included? Are there any special park-
ing rights?

Use. How broadly will the tenant’s
permitted use be described? In an
office property context, is the descrip-
tion “general office use and uses inci-
dental thereto” adequate? Descriptions
of permitted uses often have implica-
tions on the tenant’s rights to assign
the lease or sublease the premises.
Exclusive use rights are frequently
critical in retail lease transactions. Will
the tenant be subject to any other
party’s exclusive use rights? Will the
tenant enjoy the benefit of any exclu-
sives over other tenants at the subject
property?

Lease Term and Commence-
ment Date. The initial term is usually
described as a set number of months
or years and the commencement date
is not always effective on a pre-estab-
lished date. Frequently, the lease com-
mencement date is a predetermined
number of days after the premises are
delivered to the tenant by the landlord
(including enough time to build out
the space). Will the landlord allow the
tenant to occupy the premises prior to
the commencement date? If so, the
landlord should specify in the letter of

intent that if the tenant takes occu-
pancy of the premises prior to the
commencement date (for instance, to
perform improvements to the premis-
es), all terms and conditions of the
lease become effective on the date the
tenant so occupies (and the tenant
will want to carve out an obligation to
pay base rent, real estate taxes, and
operating expenses).

Possession of the Premises. By
when and in what condition (eg,
demolished and in “base building con-
dition”) will the landlord provide pos-
session of the premises to the tenant?
What are the tenant’s rights if posses-
sion of the space is delayed beyond
the specified date? As with most nego-
tiated issues, depending on the par-
ties’ respective bargaining positions,
the tenant may seek some form of rent
abatement for each day possession is
delayed beyond the specified date.
What happens if there’s a prolonged
delay in possession not caused by the
tenant? At some point, the tenant will
want the right to cancel the lease.

Base Rent, Escalations and
Abatements. Specify the initial base
rental rate (usually expressed in terms
of dollars per rentable square foot per
year). Escalations in base rent are typi-
cally expressed in terms of an annual
(or other specified period) percentage
increase or a fixed dollar amount
increase per rentable square foot per
year. Abatements are usually described
by the amount of the abatement and
the number of months (eg, 100% of
base rental during the first 3 months of
the term).

Operating Expenses and Real
Estate Taxes. Assuming the lease is
not a gross lease, is tenant to be
responsible for all operating expenses
and real estate taxes or only above a
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base year or base amount? It’s not
unusual to attach to the letter of
intent a list of exclusions from the
definitions of “operating expenses”
and “taxes” (or their equivalents).
Will the operating expenses or real
estate taxes be “grossed up” for any
years that the project is not fully
leased? Additionally, any projected
caps on operating expense increases
should be specified. Also, a brief
description of the tenant’s rights to
audit the landlord’s operating books
may be helpful. Further, any limita-
tions on management fees that can
be passed through by the landlord to
the tenant should be identified.

Security Deposit. If required, how
much will the amount of the security
deposit be? Is it subject to reductions
at any point during the term? Will the
deposit be in the form of cash or let-
ter of credit? If cash, will the tenant
be entitled to interest thereon?

Options to Extend. Specify the
terms and conditions upon which the
tenant may extend the lease term (eg,
the number of options and years). Is
the right to extend personal to the
tenant? How much advance notice
will the tenant have to provide to the
landlord and, if the rent is not pre-
set, how will the rent be determined?
Attaching an exhibit to the letter of
intent describing the methodology
for determining rent during the
extension term(s) is usually wel-
comed by both parties.

Rights of Refusal. Will the land-
lord grant to the tenant a right of first
refusal to lease any other space at the
project? The right of first refusal space
should be specified in the same man-
ner as the leased premises. How will
the right be triggered (eg, by the land-
lord receiving a counterproposal from
a bona fide third party) and what will
the rental rate, concessions and lease
term be for such additional space?

Frequently, the rental rate, conces-
sions and lease term will be the same
as those that the landlord fully negoti-
ates with a third-party tenant. Will the
landlord agree that any leases to ten-
ants on the right of first refusal space
contain a relocation provision and/or
limit the maximum length of lease
term (including prohibiting options to
renew or extend)? What happens if
the tenant does not elect to exercise
the right of refusal? Usually, the land-
lord will then receive a fixed period
(eg, 6 months) to complete a lease
(upon substantially similar terms) after
which the tenant shall once again
have the right of first refusal. Is the
right of refusal personal to the tenant?

Will the landlord grant the tenant a
right of first refusal to purchase the
project? Such rights are seldom grant-
ed and usually only found in a lease
of the entire project to one tenant. If
granted, the tenants will certainly
want to record a memorandum of
their rights with the appropriate local
governmental authority to provide
notice to third parties (the same
analysis would apply in the context
where the tenant receives an outright
option to purchase).

Options to Terminate. Will the
landlord grant the tenant an option to
terminate the entire lease, or any por-
tion of the leased premises? If so, is it
a continuing right or at one or more
pre-established intervals? How much
advance notice will the landlord want
from the tenant of the tenant’s intent
to terminate the lease or the portion of
the leased premises? How much, if
anything, will the tenant have to pay
to the landlord for the privilege of
early termination? Many times, a ten-
ant will pay the landlord the present
value of the unamortized costs
incurred by the landlord (using a dis-
count rate), including the value of the
rent abatement received, tenant
improvements and brokerage commis-
sions, which amount usually can be
calculated prior to lease execution.
The termination fee is often due 50%
at the time of notice and the balance
at the effective date of termination. As
with other lease-related options, will
the option to terminate be personal to
the tenant?

Options to Expand. The parties
should specify whether the landlord

grants the tenant any options to
expand the premises. Carefully defin-
ing the expansion premises is a good
idea and delineating when the tenant
may exercise the expansion options is
essential. How much notice must the
tenant provide to the landlord? Will
the lease of the expansion space be
coterminous with the primary space
and at what rental rate and conces-
sion package (eg, the tenant improve-
ment allowance)? Is the expansion
option personal to the tenant?

Construction and Improve-
ments. Constructing and improving
space requires significant planning.
Allocating responsibilities is an
important early step. Usually, the
landlord is responsible for complet-
ing construction to a “base building”
condition. Attaching an exhibit to the
letter of intent specifying the base
building condition is an effective
method to sort out any issues.
Assuming the tenant will build out its
premises, the tenant will want the
right to select its contractor (which
will routinely be subject to the land-
lord’s reasonable approval). The ten-
ant may want to clarify whether the
landlord may receive a fee for profit,
overhead, general conditions or
supervision. Will the landlord have
the right to charge for the review of
plans or any inspections with regard
to the initial improvements? What is
the submission/review/approval pro-
cess and timing concerning construc-
tion/mechanical drawings? What
kind of access will the tenant and its
contractors have to the premises and
construction site? Will the tenant
have any rights to staging or stock-
piling areas? Who is responsible for
power and other utility costs during
the buildout phase? Will construction
periods be subject to extension for
force majeure?

Improvement Allowance. Im-
provement allowance amounts are
typically expressed in dollars per
rentable square foot. Will the
allowance be applied only for the cost
of construction of tenant improve-
ments, or will the tenant be allowed
to apply it to costs incurred for data
and telecommunication cabling, archi-
tectural and engineering fees, consult-
ant fees, outside legal fees, moving
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expenses, equipment, trade fixtures,
furniture and/or signage? What hap-
pens to any unused portions of the
allowance (will the tenant be allowed
a credit against rents first becoming
due under the lease)?

Alterations. Particularly in a long-
term lease, alteration rights can be
important. In the context of alterations
during the term, issues similar to those
faced during the initial buildout come
into play. The tenant may want to limit
the landlord’s right to object only to
those proposed alterations, if any,
which structurally or mechanically
interfere with the integrity of the
building. Typically, the tenant will
want the right to perform non-struc-
tural alterations (within a modest bud-
geted amount — such as painting and
carpeting) without having to obtain
the landlord’s consent. Also, the tenant
will want to limit any supervisory fees
imposed by the landlord in connec-
tion with the tenant’s alterations. The
tenant will want the landlord to notify
the tenant at the time of consent if
such alterations will need to be
removed at the expiration of the lease.

Default. How many days for the
tenant to cure a monetary default?
How about nonmonetary defaults?
Will time periods be extended if the
default is not susceptible to cure with-
in the specified time period? What
happens in the context of a default by
the landlord? Will the tenant have self-
help and/or rights to offset rent?

Assignment and Subletting. The
tenants will want the right, at any
time, to sublease all or any portion of
the premises or assign the lease to
related entities (such as an affiliate,
parent, or subsidiary) as well as any
unrelated entities. What rights will the
landlord have with respect to consent
to assignments and subleases?
Commonly, landlords will agree not
to unreasonably withhold their con-
sent. Will the landlord have the right
to recapture the premises and, if so,
under what circumstances? Tenants
will want their landlords to provide
notice of consent (or non-consent) or
their intent to recapture within a brief
interval after the tenant provides
notice of the assignment or sublease.

How will the landlord and tenant
split profits, if any, from the sublease
or assignment? The tenant will want
to make certain that before the prof-
its are calculated, the tenant first
recovers its costs to make the sub-
lease or assignment including free
rent, tenant improvements, marketing
costs, brokerage fees and legal fees.

Heating, Ventilation and Air
Conditioning (“HVAC”); Building
Services. Who is responsible for
providing and maintaining HVAC?
During what hours will HVAC be
provided? What are the after hours
charges for HVAC? Usually, the stan-
dard HVAC specifications will be an
attachment to the lease. If there are
any unique building services to be
associated with the lease transaction
(eg, security services), adding them
to the letter of intent is useful.

Signage. Signage rights can be an
extremely valuable nonmonetary
benefit for tenants that can occasion-
ally distinguish one site from anoth-
er. The letter of intent phase is when
the scope of signage rights to be
granted by the landlord to the tenant
should be delineated.

Holdover. How much will the
tenant be charged by the landlord if
the tenant retains possession of its
premises at the expiration or other
early termination of its lease? The
holdover amount is routinely
expressed as a multiple (eg, 150%) of
the amount of rent paid during the
month prior to the holdover. The
tenant will want to prevent automat-
ic renewals of the lease for any peri-
od of time and limit the landlord’s
rights to consequential damages.

Subordination and Non-
Disturbance. As a condition to the
tenant’s obligations under the lease,
the tenant will want the landlord to
provide the tenant with non-distur-
bance agreements in form and sub-
stance reasonably satisfactory to the
tenant from all holders of superior
positions (eg, prior mortgage lenders
and ground lessors) to the tenant’s
interest under the lease. Additionally,
the tenant will want the landlord to
agree to provide, from time to time,
appropriate estoppel, recognition
and non-disturbance agreements to
any assignee of the lease or sub-
tenant of the premises.

Contingencies. Are either party’s
obligations under the lease to be
contingent on the occurrence of
some event? For instance, are the
landlord’s obligations contingent
upon the approval of the landlord’s
lender or another tenant at the prop-
erty? Are the tenant’s obligations con-
tingent upon the successful termina-
tion of the tenant’s existing lease? Are
either party’s obligations contingent
upon board of directors’ approval? If
any of the contingencies are not ful-
filled within the time(s) specified, the
lease should include language
unwinding the transaction.

Confidentiality. The landlord,
tenant and the brokers might want to
agree that the terms of the transac-
tion reflected in the letter of intent
will remain confidential and any
publicity regarding the transaction
will not be released without the land-
lord’s and tenant’s consent.

Brokerage. Specifying the identi-
ties of the broker(s), what its com-
mission is and how, when and by
whom it will be paid is good prac-
tice. Usually, brokers will enter into
separate written agreements con-
cerning commissions with landlords.

Non-Binding. At the letter of intent
stage, the parties do not want the
terms and conditions set forth in the
letter of intent to be binding upon
them until such time as a lease and
related documents have been
approved, executed and delivered by
both parties. A disclaimer may include
language confirming that the letter of
intent is solely an outline to assist the
parties in attempting to work toward
a complete lease. Sometimes, the par-
ties want a partially binding letter of
intent as to certain obligations (such
as to negotiate solely with each other
for a limited interval).
CONCLUSION

If the landlord and tenant are suc-
cessful in completing a comprehen-
sive letter of intent, they will have laid
a proper foundation for enhancing the
likelihood of achieving a smoother
and more predictable lease documen-
tation and negotiation phase.
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