IMMIGRATION ALERT

USCIS ANNOUNCES IMMINENT RELEASE OF 20,000 H-1Bs

USCIS has issued an advance copy of its rule to finally release the additional 20,000 H-1B
visa allotments for Fiscal Year 2005. These additional H-1B visas were initially announced
on December 8, 2004 under the H-1B Visa Reform Act. The rule clarifies that the new visa

allotments will be made available only to foreign nationals
who hold an advanced degree (Master’s Degree or higher)

awarded by a United States college or university. The new
visas will become available five (5) days after an implementa-

tion date to be announced by USCIS; it is believed that this
implementation date will be announced today or tomorrow.
Additionally, the rule allows for a previously approved or cur-
rently pending advanced degree H-1B petition which requested
a Fiscal Year 2006 start date (October 1, 2005) to be converted
to a Fiscal Year 2005 start date (September 30, 2005 or ear-
lier).

The advanced degree H-1Bs will be accepted for filing only
with the USCIS Service Center in Vermont, no earlier than
the fifth day following publication of the rule in the Federal
Register. USCIS will allow a two day filing window for all
new petitions and conversion requests. All new petitions and
conversion requests will be treated uniformly if filed within
the two day window. Therefore, there will be no preference
given to advanced degree cases that have already been filed
with USCIS. USCIS anticipates that the 20,000 H-1B allot-
ments will be exhausted within the two day window. In this
case, USCIS will randomly select 20,000 petitions to be
awarded a Fiscal Year 2005 start date (pre-October 1). Petitions which are not selected for a
Fiscal Year 2005 start date will be automatically adjudicated for a Fiscal Year 2006 start date
(October 1, 2005).

The new allotment of H-1B visas is in addition to the 65,000 H-1B visas that are currently
available each fiscal year, increasing the total to 85,000 H-1B work permits on an annual ba-
sis.




The 2005 fiscal year cap of 65,000 H-1B visas was reached on the first day of the current
fiscal year -- October 1, 2004. The advanced degree exemption, enacted by Congress in De-
cember 2004 through the Consolidated Appropriations Act of 2005, was intended to provide
some measure of relief to U.S. employers who depend on foreign national talent to satisfy
staffing needs. The additional H-1B allotment for advanced degree holders was initially
scheduled to take effect on March 8, 2005 but has been delayed due to USCIS’s difficulty in
appropriately interpreting Congress’s intent in applying the exemption and in designing a fair
system for allocation of the new benefit.

Please feel free to discuss any H-1B visa petition requests which would be affected by this
new rule with your contact in the Business Immigration Group at Seyfarth Shaw LLP.

Seyfarth Shaw's Business Immigration Group provides periodic information alerts about note-
worthy developments in the business immigration field. The information that we provide is of a
general nature and should not be interpreted as legal advice applicable to a specific factual situa-
tion. If you have questions about the information contained in this Immigration Alert or would
like to know more about Seyfarth Shaw's Business Immigration Group and our inbound and
outbound visa processing capabilities, please visit our website, www.immstar.com, or contact a
member of the Business Immigration Group: Jim King (iking@seyfarth.com) in Atlanta; Rus-
sell Swapp (rswa seyfarth.com) or Dyann DelVecchio (ddelvecchio@seyfarth.com) in Bos-
ton; Ric Fischer (ffischer@seyfarth.com) in Chicago; Michael Murray
(mmurray@seyfarth.com) in New York; or Howard Hobbs (hhobbs@seyfarth.com) in DC. If
you would like to receive our Immigration Alerts, please contact Sarah Compton via e-mail at
scompton@seyfarth.com. Thank you.
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