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Agents talk the talk, but must walk the line

I really love Marketing News.
You should try reading it. It
contains the kind of infor-
mation every marketer
needs as well as handy tips
that are useful in your busi-
ness. Oh, and by the way,
did I tell you that I get paid
by Marketing News, and that
part of my pay involves pro-
moting Marketing News to
consumers like you? That really doesn’t
make a difference to you, does it? I mean,
you believe me, don’t you, and the fact that
am getting paid just to tell you what
believe to be true shouldn’t affect your view
of my opinions.

Or would it?

Comnmercial conflicts seem to be increas-
ing every day. In the media we are seeing
more and more product placements to
show an association between a particular
actor, show or lifestyle and a product. In
addition, as an alternative to traditional
advertising, marketers are taking their mes-
sages directly to consumers on a person-to-
person level through viral, buzz, stealth,
guerrilla and other forms of word-of-mouth
marketing. A growing number of advertis-
ers are finding that they can promote prod-
ucts by using “marketing agents” or under-
cover marketing methods. The concern
about using marketing agents to endorse
products within their peer group is that
consumers are not being properly informed
when a marketing agent is being compen-
sated for promoting a product.

In October, Portland, Ore.-based Com-
mercial Alert suggested that the Federal
Trade Commission investigate companies
engaged in what it identified as buzz mar-
keting. Commercial Alert identifies four
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major problems with the practice, and at
least one of them relates directly to the
potential deception of consumers. Specifi-
cally, “People think they’re talking to an
ordinary person when they’re really talking
to a corporate shill.” The real concern is
whether a marketing agent is an undis-
closed salesperson, an undisclosed paid
endorser of a product or something else
entirely, which is in violation of FTC guide-
lines on deception and use of endorsements
in advertising. We are all familiar with how
these guidelines play out in traditional com-
mercial advertising, however, applying
these principles to word-of-mouth market-
ing efforts, like many new media, blurs the
issues.

According to the FTC, an endorsement
means any advertising message (including
a verbal statement) that a consumer is like-
ly to believe reflects the opinion or experi-
ence of a party other than the sponsoring
advertiser. So when a marketing agent talks
to consumers about a product, the con-
sumer may not recognize that the sponsor-
ing advertiser is speaking through a party
who is somehow being compensated to pro-
mote the product. I mentioned a similar
issue in one of last year's columns as it
relates to blogs (see “Marketing blogs pre-
sent new legal issues,” April 15, 2005, page
6) where the issue was whether the blogger
should disclose whether she is being paid to
operate the blog.

Marketing agents may be viewed as con-
sumer endorsers under the FTC guide. If so,
the endorsement message that the agent
uses may be required to meet particular cri-
teria. For example, when an agent makes
statements about experiences with a partic-
ular product, that experience must be rep-
resentative of what consumers will general-
ly achieve with the advertised product, and
the advertiser needs to possess adequate
substantiation for the consumer experience
claimed by the agent. Also, the agent may
need to be an actual consumer of the prod-
uct, or disclose the fact that she

are to have agents disclose their affiliation
with the agency, but this is policy, not a
requirement.

With this type of attention being paid to
viral marketing, a few things are clear. First,
these types of marketing appear to be suc-
cessful and growing—hence the increased
attention. Second, it is hard to engage in
any kind of “stealth” marketing if all of the
traditional rules are followed. Guerrilla
marketing and clear and conspicuous dis-
closure do not mix well together. Guerrilla
marketing, we assume, will not work if the

marketer must announce to the

does not actually use the prod- whole world, and each consumer,
uct. . The real exactly what is going on. There-
The FTC’s guides on endorse- cOncern is fore, marketers may be less than
ment are similar to the views ’ open in their marketing efforts,
that courts have taken regarding whether a which could result in a more sig-
deceptive advertising. The law is marketing nificant clamp-down.
fairly clear that advertising as a . There already have been rum-
whole must not create a mislead- agent is an blings in the industry and among
ing impression to the consumer, undisclosed regulators. This year, efforts to
and that it must not obscure or salesperson an define and distinguish between
conceal material fact. Toward . * 7 these types of marketing will
that end, a marketing agent may undisclosed paid increase so that word-of- mouth
be argued to be a walking, talk- endorser or advertising is distinguished from
ing, undisclosed advertisement. . undercover advertising. In addi-
According to Commercial somethmg else. tion, some form of regulatory

Alert’s letter to the FTC, buzz
marketers are also violating the
FTC rules on deceptive conduct. When mar-
keting agents in the field fail to identify
themselves as an advertiser’s compensated
representatives, the marketing agents are
deceiving the public. This could well be true
depending on the particular nature of the
promotion and how the marketing agents
handle themselves in public. The leaders in
the field, such as Boston-based BzzAgent
LLC and Procter & Gamble Co.’s Cincinnati-
based Tremor, indicate that their policies

response is likely. The industry

will need to show that it is respon-
sible (and some are already making these
efforts) in order to avoid laws directed at
restricting viral marketing practices.

What will happen is hard to predict, but it
will probably revolve around marketers
attempting to fend off any type of legisla-
tion by banding together to establish proper
rules of the game. If and when the regulato-

See LAZAR / Page 10

The Marketing Excellence Survey Has The Answers

s In Marketing Excellence ?

agers who have found the answers with MES

1ess against world-class Fortune 500 companies
riety of industries that span 100 countries.

To learn more about who leads your company go to www.mesurvey.com/who




S

10 Jan. 15, 2006

Marketing News

LAZAR /
From page 8

New rules
evolve with
buzz tools

ry action occurs, I would expect it to first
involve some form of viral marketing target-
ed to or that reaches a protected class, such
as children or semnior citizens.

There seem to be many great benefits to
word-of-mouth and undercover marketing.
Word-of-mouth empowers individual taste-
makers, which helps people and creativity
stand out in today’s society. Undercover
marketing, if handled well, is extremely
innovative. The key this year will be to
make sure that consumers, particularly pro-
tected classes, are not deceived in the
process. B

BartA. Lazar is a partner who specializes in
counseling, business transactions and litiga-
tion in intellectual property, advertising and
promotions, privacy, Internet and related
matters for Chicago-based Seyfarth Shaw
LLP. He can be reached by e-mail at
BLazar@seyfarth.com or news@ama.org.
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