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This regulation is a trap for the unwary.

by Mark A. Lies 11

any employers are unaware of

significant employee rights under

OSHA reguladon 29 CFR 1910
1020 to access certain records relating to
their employment. This can often be a vehi-
cle for OSHA citations, as well as worker’s
compensation claims or product lability lit-
igation. These same regulations impose sig-
nificant employer obligations to retain these
records for periods of time well past the end
of the employment refadonship and to make
them available to former employees. In
addition, such records may be accessed by
the employee’s legal representative; includ-
ing union representatives, under certain
conditions.

Medical Records

Each employee has a right to access his/her
medical records made or maintained by a
physician, nurse, or other health care profes-
sional that is in the possession of the employ-
er. The definition is very broad, induding:

® medical and employment questionnaires;

m results of medical examinations, including
pre-employment, periodic, and laboratory
tests;
® biological monitoring;
® medical opinions, diagnoses, progress
notes, and recommendations;
® first aid records;
® prescriptions; and
® medical complaints.

There are certain exclusions from the def-
inition, which are:
® physical specimens (for example, blood
and urine samples) that are typludly dis-
carded;
® records relating to health insurance claims
that are maintained separately from the med-
ical program and its records and not acces-
sible to the employer by individual employee
identifiers;
m records created solely in preparation for
licigation that are privileged under applicable
rules of procedure or evidence; and
® records relating to voluntary Employee
Assistance Programs.

Exposure Records

In addition to medical records, there is an
entire other group of records that must be
maintained for access by current and former
employees and their legal representatives.
This broad category includes any record that
evidences an employee was exposed to a toxic
substance or harmful physical agent in the
course of employment through inhalation,
ingestion, skin contact, absorption, or any
other means.

A toxic substance or harmful physical
agent to which the employee may have been
exposed is likewise broad, induding:
® chemicals
® bacteria
® virus
& fungus
as well as physical stresses:
noise
heat
cold
vibration
repetitive motion
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AINING, EDUCATION & SOFTWARE

PRODUCT
Aon Safetylogic.com eLearning

COMPANY

Aon Satetylogic
Gircle 300 on card

alety Accountability

g
Circle 302 on tard On the Frontfine

STAR

. Keller & Associates Inc. | Keller-Soft® Safety Training
Customizer®

Bloodborne Pathogens Interactive
Training

First Aid CD-ROM Interactive Training

Lockout/Tagout CO-ROM Training

Salety Awareness CD-ROM Training

Circle 304 on card

Salety Short Production Inc.
Gircle 306 on card

Forkiift Safety
Lockout-Tagout

Back Injuries

Occupationat Noise Exposure
HazCom

ummit Training Source Inc.

$ Summit Trainingweb 3.0
Circle 308 on card

® radiation
B certain atmospheric pressures

Who Has a Right to Access

The range of parties who are entitled to
access includes a current employee, former
employee, the legal representative of a de-
ceased employee, or other designated rep-
resentative who is given authorization by the
employee. This latter category has allowed
attorneys who may wish to pursue worker’s
compensation claims against the employer

Training Software and CD-ROM Products

GPERATING MEMGRY
SYSTEM REQUIRED

Win. 98+ 64 MB

OTHER .
LANGUAGES

Spanish, more

HARDWARE
Pentium

CDdrive, DVD
CD drive, DVD

Win. 98,2000, XP
Win. 98, 2000, XP

Spanish
Spanish, French,
Chirese,
Japanese

Pentium i+ | Win. 95+

Pentium Win, 98+ 64 MB Spanish
Pealium Win. 98+ 64 MB Spanish
Pentium Win. 98+ 64 MB Spanish

Pentium Win. 98+ 54 MB

Win, 98-XP

486 min. Win, 98-XP 14MB
486 min. Win. 98-XP 4MB
486 min, Win. 98-XP 4MB
486 min. Win. 98-XP 4B Spanish

or toxic tort claims against third parties
(manufacturers, suppliers) to request the re-

‘The employer is required to transfer
all records to any successor employer.

cords. There is a sample authorization letter
in the regulation that can be required to be
completed by the designated representative
prior to production, and which should be
required.

In addition, in situations where labor
unions represent employees, requests for re-
cords may be forthcoming as part of efforts
to enthance the union’ position in collective

SPECIAL FEATURES
250+ courses, auto reports, LMS, more

3-video series, DVD available -
3-video series, DVD available

Helps trainer prepare fraining sessions

| BN ERY Inferactive
| IR BRI Interactive
[ BE BEIS Interactive
W W35 Interactive

(OSHA guidelings, feader’s guide, DVD or VCD
$349 OSHA guidelines, exams, OVD or VGD

$299 QOSHA quidetines, leader's guide, DVD or VCD
$399 OSHA guidelines, exams, DVD or VCD

bargaining by arguing there are safety or
health hazards at the workplace. Also, unions
that are secking to organize employees have
retained attorneys to represent individual
employees to make requests for these re-
cords, which they have used to generate
OSHA inspections or to put pressure on
employers to recognize the union by threat-
ening complaints of safety or health hazards
at the workplace.

The regulation contains limitations on
who may have access to specific records that
should be reviewed prior to production.

Compliance Time Period
Once the request is made, the records must
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be made available in a reasonable time, place,
and manner. The employer should consider
requiring the request to be made in writing
so it can track the tmeframe from the re-
quest to compliance. Further, if there is any
subsequent claim that employee privacy
rights were violated by disclosure, the em-
ployer has written evidence to support the
request, If the record cannot be made avail-
able in 15 working days, the employer must
advise the employee or representative within
this period as to the reason for the delay and
when the records will be made available.

Cost of Production

"The employer must provide a copy of the re-
cord at nio cost to the employee or represen-
tative or make available at no cost a mechan-
ical copying facility. The employer should
not allow the employee to copy the original
records unless a monitor is present 1o ob-
serve, to ensure the records are not taken or
otherwise destroyed.

Analyses of Exposure or

Medical Records

The regulation also allows access to any
analyses that have been made udlizing such
records. This provision can be another em-
ployer pitfall because the analysis may iden-
tify safety or health hazards and constitute
an admission of liability. Thus, the employer
should decide whether it is prudent to even
conduct such an analysis and, if so, whether
it should be done at the direction of legal
counsel to create legal privileges against
disclosure, including attorney-client, work
product, and self-critical analysis.

While this article has focused primarily
on employee access to these records, many
OSHA regulations require the employer to
conduct analyses for compliance purposes—
for example, analysis of employee audio-
grams under a Hearing Conservation Pro-
gram to determine whether there has been
any loss of hearing because of occupational
exposure to noise. These records also must
be available for OSHA inspection.

Employee Notification

As would be expected, the employer is re-
quired to notify all new employees of their
rights under this regulation; the existence,
location, and availability of any record that
may be covered by the regulation; and who
maintains the records. Employees are enti-
tled to a copy of the regulation upon request.

Preservation of Records

Because many occupational diseases can have
long latency periods before the disease be-
comes apparent or diagnosed, the dmeframe
for preservation is very lengthy, requiring
the preservation of the records for:

® the length of the employee’s employment,
plus

® thirty (30) years.

The employer is required to transfer all
records to any successor employer. If the
employer goes out of business, it can make
provisions to preserve the records or trans-
fer the records to the director of the

National Institute for Occupational Safety
and Health if a regulation requires it or give
three months’ notice to the director before
disposing of the records. While this is infre-
quent, such records have been transferred
to NIOSH when an employer has under-
gone bankruptcy.

Potential Liabilities

This regulation has far-reaching impact for
employers. First, failure to comply may give
rise to OSHA citations. Second, the 1m-
proper disclosure of records may give rise
to employee claims of invasion of privacy.
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Kits,v Videos, and Bnuks

COMPARY

American Safely & Health
Institute
Circle 310 on card

PRODUCT
Basic Fist Aid nstructor Package

Basic Life Support Instructor
Package
Essentials structor Package

CoreMedia Training Solutions Challenge of Ch

Safety Management Series

ART Advanced Safely

Sately Mesting Kit: Lockout-Tagout

Safely Mesting Kit: Power
Industrial Truck Operator Course

") Sately Meeting Kit: Back Injuries

Safety Meefing Kit: Occupational
Noise Expasure
Salety Meeling Kit: HazCom

Summit Training Source Inc.

Trainer's Toolbox

Summit Videos

Employee Handbooks and
Facilitator Guides

INCLUBES

Instructor quide, video, PowerPoini®
presentation
Instructor quide, video, PowerPoint®
presentation
Instructor guide, video, PowerPoint®
resentali

, guide
5 videos, management guide
S, disk, support materfals

Workbooks, vidsos, leader’s guide
wi/PowerPoint®, more

OSHA guidelings, leader's guide,

video/OVD

OSHA guidefines, Teader's guid,
video/DVD

OSHA guidelings, leader's guide,
video/DVD

OSHA guidelines, leadsr's guide,
video/DVD

OSHA guidelines, feader’s guide,
video/DVD

o g oyes
Program outling, information; quizes

Video, 25 employee handbaoks,
PoserPi '

GTHER
" LANGUAGES

Spanish

Spanish

Spanish

Spanish, French,
Chinese, more

Spanish

Spanish

, , Empl
handbooks, PowerPoint® presentation | Russian, more

panish, Arabic,

COST PER STUBENT -~ SPECIAL FEATURES -

average

<$10 average
<810 average
<$10 average

<$10 average

$295-8395/program

$150-54.95

$95/tc0ibox

Cost per instructor package
Cos! per instructor package

Cost per instructor package

ncludes a take-home DVD, Web course for
nployess

Segmented kraining option
Segmented training option
Segmented iraining option
Segmented iraining option

Segmented training option

600+ programs i

Avaitable for programs wiValiey Video

roductior
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Kits, Videos, and Books
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We're Into Safety
Gircle 314 on card

Third, these records may provide an em-
ployer with a defense to future worker’s
compensation claims (by proving lack of
exposure to a hazardous substance), which
will be lost if the records are not maintained.
Fourth, in this era of claims by employees
that employers lost or destroyed evidence
the employee could use to maintain a claim
against a third party (e.g., a chemical man-
ufacturer or supplier), failure to maintain
the records could give rise to a claim that the
employer “spoiled” evidence to support such

OTHER
LANGUAGES

a third-party complaint and that the em-
ployer is responsible for damages outside of
worker’s compensation. There has been in-
creased litigadon by plaintiffs who claim that
evidence that could have supported a claim
against a third party has been subject to
spoliation, and they have sought to maintain
actions against the responsible parties, in-

cluding their employers.

Gonclusion
Employers must become aware of the pro-

visions of this complex regulation in order
to avoid the many liabilities that can result
from non-compliance. They should develop
a policy and practices to evidence compli-
ance. m

Mark A. Lies Il is a labor and employment law
attorney and partner with Seyfarth Shaw LLP
of 55 E. Monroe Street, Suite 4200, Chicago, IL
60603. He specializes in occupational safety and
bealth law. To contact bim, call 312-269-8877
o7 e-mail milies@seyfarth.com.
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