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On August 26, 2004, the California Supreme Court
issued the long-awaited decision in Sav-On Drug Stores,
Inc. v. Superior Court addressing class certification in a
case alleging that a group of employees has been mis-
classified as exempt from the overtime requirements.  
The decision certainly was less favorable to employers
than we had hoped it would be, although the decision
may not be as damaging as some of the press reports
have suggested.  In a pro-employer decision, the
California Court of Appeal had struck down an order of
a trial court certifying a class of store managers.  
The California Supreme Court reversed, holding that the
Court of Appeal lacked sufficient grounds to overturn
the trial court’s original order certifying the class.
The Sav-On plaintiffs had alleged that the store manager
positions at issue were uniformly misclassified as
exempt.  The trial court granted certification, finding
that issues subject to common proof predominated over
individualized issues.  
In reversing the trial court, the Court of Appeal had held
that no substantial evidence supported the trial court’s
conclusion that common issues predominated, because
the predominant issue was how individual store man-
agers divided their time between exempt and nonexempt
duties.  
Because only store managers who spent less than half
their time on exempt duties were misclassified as
exempt, the Court of Appeal held that to resolve the case
would require the court to conduct individual trials to
determine how each manager spent the workday.
In reversing, the California Supreme Court (“the Sav-On
court”) emphasized that the Court of Appeal had given
insufficient deference to the trial court’s determination
that common issues predominated.  The Sav-On court
clarified that if a reasonable person might conclude from
the record that common issues predominated over indi-
vidualized ones, then a certification order should not be
disturbed on appeal.  

The Sav-On court also suggested that the reverse would
be true, in that a trial court’s order denying certification
was entitled to similar deference: “We need not conclude
that plaintiff’s evidence is compelling, or even that the
trial court would have abused its discretion if it had
credited defendant’s evidence instead.”
The Sav-On court identified several issues that were sub-
ject to “common proof,” meaning that they would apply
across the board to all the store managers:

Whether the defendant had a deliberate policy to mis-
classify nonexempt employees as exempt.
Whether the defendant implicitly conceded all the
employees were nonexempt when it reclassified all
the employees at issue as nonexempt in 1999.
Whether any given task within the limited universe of
tasks that managers performed qualifies as exempt or
nonexempt.
Whether a manager following the defendant’s reason-
able expectation for performing the job would spend
the majority of his or her time on exempt duties.

The Sav-On court held that a trial court was empowered,
but not required, to conclude that those common issues
predominated over the individualized issues concerning
how individual managers actually spent their time.  
Dismissing concerns that these cases could prove
unmanageable, the court further noted that the trial court
had broad discretion as to how to handle individualized
issues once the class issues were resolved.  The court
gave minimal guidance as to how those proceedings
would be carried out, but it encouraged trial courts to be
“procedurally innovative” in fashioning procedures to
resolve remaining individualized issues efficiently.
The opinion has a procertification tone, stating that class
actions are “encouraged” in the wage-hour context.
However, the Sav-On court did not actually set forth a 
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standard for certifying wage-and-hour class actions materially different from
the standard governing other class actions.  
Most notably, the Sav-On court did not retreat from its recent opinion in
Lockheed Martin Corp. v. Superior Court, 29 Cal. 4th 1096 (2003), which
held generally that class certification is inappropriate where individual class
members would be required to “individually litigate numerous and substan-
tial questions to determine his [or her] right to recover following the class
judgment.”  
Instead, the Sav-On opinion clarified that these decisions regarding predomi-
nance are for the trial court to determine, and the trial court’s decisions
should not be lightly overturned.  Accordingly, a defendant still may have
the potential to defeat certification by persuading a trial court that numerous
and substantial issues exist that cannot be resolved on a class basis.
That being said, we expect that many judges who would have been more on
the fence on the issue of certifying a class in a manager exemption case will
be more likely to certify a class post Sav-On.  Although Sav-On does not
instruct trial courts to certify classes, it certainly does nothing to indicate
that such classes are typically inappropriate for certification.  As a result, we
expect that Sav-On will lead to more classes being certified in class actions
of this kind.
As for class actions involving misclassification of store managers in particu-
lar, the Sav-On court made some statements that California employers must
keep in mind when faced with a lawsuit alleging misclassification of a group
of employees in the same position.  Most notably, the Sav-On court suggest-
ed that if an employer categorically reclassified all the subject employees as
nonexempt without changing their duties, that could be taken as an admis-
sion that the position had been misclassified all along.  
The court also suggested that class treatment could be supported by the fact
the employer failed ever to audit the performance of its exempt employees
to see if particular employees truly were functioning in an exempt capacity.  
Because of the above statements in the Sav-On decision, we would recom-
mend that companies with large populations of exempt working managers
consider conducting an audit to ensure that those managers have not been
misclassified.  
Moreover, we suggest that employers who are already in class litigation —
who are considering whether to reclassify the putative class members as
nonexempt — take into account that, even though doing so might cut off lia-
bility going forward, it could also increase the chance of the class being cer-
tified.


