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Maintaining the Reseller Defense After the FACT Act

For the first time with the passage of the 2003 Fair and
Accurate Credit Transactions Act (FACT Act?, the Fair
Credit Reporting Act (FCRA) defines a reseller as a
“consumer reporting agency” (CRA). This denotes a_
sea change in the law as interpreted by the courts. Prior
to this definition, cases addressing the issue generally
concluded that although a reseller might undertake
activities that transformed it into a formal CRA, it was
not necessarily one per se. Under the new definition,
resellers appear to be a distinct subset of CRAs. This
distinction becomes more clear when we understand
what resellers are and what they do, i.e., they neither
maintain nor evaluate the information in a consumer
report and, accordingly, have fewer legal obligations
than CRAs with respect to maintaining the privacy and
accuracy of such reports. They are simply a conduit of
information from the actual CRA to an end user.
Companies operating as resellers should take steps to
maintain the status because resellers not only have
fewer compliance obligations, but they also can avoid
liability for inaccuracies in consumer reports. This arti-
cle explains how companies can maintain the reseller
defense in light of the Act as amended.

CRAs vs. Resellers Under the FCRA

The FCRA is designed to safeguard the privacy of con-
sumer information, while insuring it is accurately
reported to users with a legitimate need. These compet-
ing interests place administrative burdens on entities
that reqularly procure, resell or use consumer reports,
and failure to adhere to the statute’s requirements can
lead to legal liability.

What is a CRA?

The overarching CRA is any person or entity which, for
a fee, reqularly assembles and/or evaluates consumer
information for the purpose of furnishing consumer
reports to third parties through interstate commerce.

What are a CRA's responsibilities under the
FCRAZ?

A CRA must identify the end user of a consumer report
and obtain certification that the information being
sought is for a permissible and no other purpose.” A
CRA also must make reasonable efforts to verify this
identification and certification. Beyond this, CRAs
must make sure that no impermissible information is
included in a consumer report (such as credit informa-
tion that is more than seven years old or otherwise out-
side the limitations periods set forth in the FCRA).
Importantly, CRAs must take reasonable steps to assure
the maximum possible accura%of the information_con-
tained in a consumer report. CRAs also must provide
both the entities from whom the CRA receives informa-
tion (if the entity provides information in the ordinary
course of business) and end users with notices of their
responsibilities under the Act. Failure to do so can lead
to civil liability.

CRAs also are required to “clearly and accurately” dis-
close certain information to consumers upon request. If
a consumer disputes information contained in a con-
sumer report, the Act imposes rigorous and time-sensi-
tive obligations to reinvestigate the disputed informa-
tion, inform any providers of information about the dis-
pute, and make deletions or corrections to the report if
necessary.

What is a reseller?

Resellers of information obtain consumer reports from
other sources and pass the information on to end users
(or other resellers). Under the Act as amended, resellers
appear to be a distinct subset of CRAs, subject to fewer
and less onerous comIpllance requirements. Thus,
resellers may assemble and merge information from the
databases of one or more CRA, but they may not main-
tain their own databases of consumer information from
which new consumer reports may be produced. ]
Omitted from the new definition of resellers is the tradi-
tional CRA activity of evaluating consumer information
for inclusion in a consumer report.

This newsletter is one of a number of publications produced by the firm. For a wide selec-

ATTORNEYS

SEYFARTH

SEYFARTH SHAW LLP

tion of other such publications, please visit us online at www.seyfarth.com.
Copyright © 2004 Seyfarth Shaw LLP

All rights reserved.

MANAGEMENT ALERT




What must a reseller know from the purchaser?

No matter whether a reseller sells a consumer report
to an end user or another reseller, it is required to
make sure that such purchaser: (1) identifies the end
user of the resold report; (2) certifies each purpose
for which the report will be used; and (3) certifies
that the report will be used for no other purpose.
Additionally, the reseller must make reasonable
efforts to verify these identifications and certifica-
tions.

What must a reseller disclose to the CRA?

A reseller that procures a consumer report from a
CRA for the purpose of reselling the report (or any
information in the report) must disclose to the CRA:
(1) the identity of the end user of the report; and (2)
the permissible pur ose(sg for which the report is
being furnished to the end user. To this end, resellers
must establish and comply with reasonable proce-
dures to ensure that a report is resold only for a per-
missible purpose.

The Distinction Between Resellers and CRAs
After the FACT Act

Prior to the FACT Act, courts generally agreed that a
reseller was not responsible for verification and dis-
closure requirements applicable to a resold consumer
report, and that a reseller would not be liable for
transmitting a report with inaccurate information.
The FACT Act blurs but nevertheless leaves intact the
distinction between CRAs and resellers.

Why resellers do not have all the obligations
of a CRA

As described above, resellers are mere conduits of
information from CRAs. The Act as amended takes
into consideration this limited role. In section 607,
the FCRA maintains separate subsections to explain
the duties of CRAs and resellers. Congress thus did
not intend resellers to be synonymous with CRAS.
Rather, Congress retained subsection 607(e), which
contﬁlns distinct and lesser responsibilities for
resellers.

The FCRA now also carves out or separately defines
other reseller obligations as compared to those of tra-
ditional CRAs. New section 605B requires CRAS to
block the reporting of any information in a consumer
file resulting fromidentify theft (subject to certain
preconditions). This section specmcallﬁ/ exempts
CRA s that are resellers from many of the obligations
related to blocking a file, setting forth in a separate
subsection the lesser requirements a?pllcabl_e to
resellers. Further, in the amendment to section 611,
which details procedures CRAs must follow when the
accuracy of information in a report is disputed by the
consumer, resellers are again exempted from the gen-
eral reinvestigation requirements. In this regard, a
reseller only is responsible for identifying and cor-
recting any inaccuracies that result from an act or
omission Of the reseller itself. If a reseller receives
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notice of a dispute and determines that it is not_
responsible for any inaccuracy, it is obliged to inform
all CRAs from which it received relevant informa-
tion, thus passing along the dispute to the CRA.

What is the significance of a reseller that
“"assembles” information for a consumer
report?

Case law and FTC opinion letters issued before the
reseller definition was added to the FCRA differenti-
ate between the act of a CRA in assembling or evalu-
ating information to be contained in a consumer
report, and a reseller’s mere receipt and transmission
of that information from one entity to another.
However, with the new definition, both traditional
CRAs and resellers may “_assembl'e" information;
only CRAs may evaluate it.

What new duties may a reseller have?

The amendment to the FCRA does not containa
reseller carve-out in section 609, which addresses dis-
closures CRAs must make to consumers upon request
(subject to certain limitations, such as recellat of prop-
er identification). This may mean that resellers will
be required to disclose information in a consumer’s
file, the sources of such information, the identity of
persons who procured the consumer report, and other
such information, as well as provide consumers with
a summary of their rights. The applicability of this
section to resellers is somewhat suspect, however,
because resellers typically do not have possession of
or control over much of this information.

As the amendment to the FCRA demonstrates, it is
still advantageous to be a reseller and avoid tradition-
al CRA status because resellers continue to have
fewer obligations than CRAs and, presumably, face
less liability for inaccuracies in consumer reports.

Maintaining the Reseller Defense After the
Amendments to the FCRA

Assuming that resellers are a distinct subset of CRAs
subject to lesser compliance requirements, deciding
what a reseller can and cannot do can be tricky.
Resellers should try to undertake only those activities
that fall squarely within the definition of reseller.
However, resellers must recognize the reality of their
business that not every transaction will be “Clean”
enough to avoid evaluation. The following is some
guidance on the possible risks to reseller status asso-
ciated with various activities.

Can a reseller provide access to a CRA’s
database without risking its status?

Most likely, yes. In the typical situation, the reseller
acts merely as a gatekeeper for a database of informa-
tion maintained by a CRA. For a fee, an end user or
another reseller can access the CRA’s information
through the reseller. The reseller may not, however,
evaluate the information.



Can a reseller select portions of a single
consumer report to resell to a third party
without risking its status?

A reseller may risk being viewed as a CRA if it eval-
uates information before deciding what parts to resell.
The FCRA contemplates that a reseller can sell either
an entire report or only some of the information in a
report. If an end user directs a reseller to transmit
only certain parts of a consumer report, the reseller
can argue that it did not evaluate the report prior to
resale. However, the greater the reseller’s discretion
in choosing what information will be included (for
example, by choosing to include only information
indicating a poor credit risk), the greater the risk it
will be considered a CRA.

Can a reseller compile information from
several different consumer reports to resell
without risking its status?

A reseller may risk being considered a CRA if it eval-
uates information in order to decide what to resell.
However, the new definition of reseller specifically
provides that resellers may assemble and/or merge
information. A reseller that merges information from
several different consumer reports can argue that
merely cutting and pasting information as directed by
the end user or pursuant to a set process does not
mE/:oRlxe discretion sufficient to convert the reseller to
a

Conclusion

In daily business operations, handlers of background
information often operate as CRAs and resellers. The
advantage to being a reseller is decreased administra-
tive and other reglLU|_rements relating to the accuracy
of information. This makes sense because resellers
are not the true “source” of the information. For_
these reasons and to perfect an effective defense in
litigation, companies acting as resellers should take
steps to cement that relationship with the end user
and the source of the information._Thus, contracts
and documentation with third parties should reflect
the nature of the relationship, and steps should be
takta_n to ensure that resellers are not evaluating infor-
mation.
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