
By Karla Grossenbacher
special to the national law journal

the u.s. supreme court made pension 

history on Feb. 20 with its decision in 

LaRue v. DeWolff, Boberg & Associates 

Inc., 128 S. Ct. 1020 (2008). In LaRue, 

the high court held that § 502(a)(2) of the 

Employee Retirement Income Security 

Act of 1974 (ERISA), 29 U.S.C. 1132(a)(2), 

authorizes a participant in a defined con-

tribution plan, such as a 401(k) plan, to 

recover money damages for fiduciary 

breaches that decrease the plan assets in 

his or her individual account. Prior to 

LaRue, many employees (and their law-

yers) had assumed that an individual had 

to be seeking relief on behalf of the en-

tire plan at issue—not just on behalf of 

his or her own interest in the plan—in 

order to obtain monetary relief under § 

502(a)(2), which allows a participant to 

sue plan fiduciaries for breaching their 

fiduciary duties. 

The concept of losses that affect the 

“entire plan,” however, does not fit 

neatly within the structure of a defined 

contribution plan, which is a plan made 

up of individual accounts over which in-

dividual participants can exercise con-

trol. As the Supreme Court noted in 

LaRue, “defined contribution plans dom-

inate the retirement plan scene today.” 

128 S. Ct. at 1025. They have largely re-

placed traditional pension plans, known 

as defined benefit plans, which provide a 

monthly benefit to participants upon re-

tirement based on factors such as tenure 

and salary. 

Employers and benefit plan adminis-

trators, as well as those who insure 

them, fear that the decision in LaRue will 

result in an onslaught of lawsuits by indi-

vidual participants in defined contribu-

tion plans that will prove quite costly to 

defend. This could have the undesirable 

effect of causing employers to stop spon-

soring pension plans (and perhaps other 

kinds of plans) and putting at risk the 

ability of the average American to save 

for retirement. 

It all started, allegedly, with a simple 

failure to follow instructions. James 

LaRue, formerly an employee of DeWolff, 

Boberg & Associates Inc. and a partici-

pant in DeWolff’s 401(k) plan, claimed 

that he instructed DeWolff to invest his 

money and contributions in a certain 

way in 2001 and 2002. According to 

LaRue, DeWolff breached its fiduciary 

duty to him by not investing his money as 

instructed, and as a result, his account 

failed to increase in value by an estimat-

ed $150,000. LaRue sought make-whole 

or other equitable relief under § 502(a)(3) 

of ERISA, which allows participants in 

employee benefits plans to obtain “ap-

propriate equitable relief...to redress 

such violations or...to enforce any provi-

sions of this subchapter or the terms of 

the plan,” as well as any other relief the 

court deemed just and proper. 

Notably, LaRue’s complaint did not 

mention § 502(a)(2) of ERISA, and when 

DeWolff and the plan filed a motion for 

judgment on the pleadings on LaRue’s 

claim, the only section of ERISA relied 

upon by the parties in their briefs before 

the district court was § 502(a)(3). This is 

not a distinction without a difference be-

cause Mertens v. Hewitt Associates, 508 

U.S. 248 (1993), held that the term “eq-

uitable relief” in § 502(a)(3) did not in-

clude requests for “legal” relief, such as 

monetary damages. Thus, DeWolff suc-

cessfully argued before the district court 

that LaRue was really seeking monetary 

damages in the form of restitution (i.e., 

reimbursement of the losses to his ac-

count), which were not recoverable un-

der 502(a)(3). On this basis, the district 

court dismissed LaRue’s breach of fidu-

ciary duty claim.
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It was on appeal to the 4th U.S. Circuit 

Court of Appeals that LaRue argued for 

the first time that he was seeking recov-

ery under § 502(a)(2), as well as § 

502(a)(3). After affirming the district 

court’s dismissal of LaRue’s § 502(a)(3) 

claim, the 4th Circuit also rejected his 

argument for recovery under § 502(a)(2). 

In so doing, it relied almost exclusively 

on language from Massachusetts Mutual 

Life Ins. Co. v. Russell, 473 U.S. 134 

(1985). In Russell, the high court stated 

that § 502(a)(2) protects “the entire plan, 

rather than the rights of an individual 

beneficiary” and therefore relief sought 

under this section must “inure to the 

benefit of the plan as a whole.” Id. at 

140. Relying on this language, the 4th 

Circuit held that LaRue’s § 502(a)(2) 

claim failed because he sought a “per-

sonal” remedy that would result in a re-

covery “paid into his plan account [which] 

exists specifically for his benefit.” 450 

F.3d 5701, 571-74 (4th Cir. 2006). 

On writ of certiorari, the Supreme 

Court held that LaRue could maintain a 

claim for breach of fiduciary duty under  

§ 502(a)(2). The court said that the 4th 

Circuit had taken the “entire plan” lan-

guage from Russell out of context. Writ-

ing for the majority, Justice John Paul 

Stevens, who had also authored the ma-

jority opinion in Russell, explained that 

the statement in Russell about § 502(a)(2) 

protecting the “entire plan” was written 

in reference to the defined benefit wel-

fare plan at issue in that case and was 

irrelevant in the context of a defined con-

tribution plan in which “the fiduciary 

misconduct need not threaten the sol-

vency of the entire plan.” Id. at 1025. 

The majority also pointed out that § 

404(c) of ERISA, which immunizes fidu-

ciaries of defined contribution plans from 

liability for losses caused by a partici-

pant’s “exercise of control over the as-

sets in his account,” would serve no pur-

pose if a fiduciary could not otherwise be 

sued for breaches that result in losses to 

an individual’s account. 

DeWolff and the amici that supported 

its position had argued that allowing 

claims for losses to individual accounts 

under § 502(a)(2) would add a remedy to 

ERISA’s complex and carefully balanced 

remedial scheme that Congress did not 

intend. This, in turn, would disturb the 

delicate balance struck by Congress in 

ERISA between protecting pension plan 

participants from losses caused by fidu-

ciary breach and encouraging employers 

to form pension plans. In addition, they 

predicted that, if the Supreme Court al-

lowed individuals to recover money dam-

ages from fiduciaries under § 502(a)(2) 

for losses to their individual accounts, 

the amount of ERISA litigation faced by 

plans and plan administrators would 

skyrocket, increasing both litigation and 

insurance costs, and causing employers 

to rethink sponsoring pension plans. 

And indeed, the first signs of the pro-

liferation of LaRue-type claims have al-

ready appeared. A U.S. district court in 

California recently granted a motion 

filed by plaintiffs in a class action for 

leave to add a request for money dam-

ages to the § 502(a)(2) claim already set 

forth in their complaint. Barcia v. Con-

tain-A-Way, No. 07-938-IEG-JMA, 2008 

U.S. Dist. Lexis 27365 (S.D. Calif. April 1, 

2008). The complaint, which was filed 

before the high court’s LaRue decision, 

had requested only injunctive and de-

claratory relief.

Defenses to ‘LaRue’-type claims
There is some doubt, however, as to 

whether these new claims ultimately will 

prove meritorious. The Supreme Court 

did not express any opinion on the merits 

of LaRue’s claim. DeWolff and others fac-

ing LaRue-type claims under § 502(a)(2) 

have a number of procedural and sub-

stantive defenses available to them. 

For example, DeWolff can argue that 

LaRue should be required to proceed 

under § 502(a)(1)(B) of ERISA, which al-

lows a participant to “recover benefits 

due to him under the terms of his plan, to 

enforce his rights under the terms of the 

plan, or to clarify his rights to future 

benefits under the terms of the plan.” In 

a very real sense, LaRue is seeking to 

recover the benefits (i.e., his account 

balance) that would have been owed him 

under the plan had his investment in-

structions been followed. Thus, it can be 

argued that his § 502(a)(2) claim is 

merely a claim for benefits dressed up 

like a breach of fiduciary duty claim.

The significance of treating LaRue-

type claims as benefit claims under  

§ 502(a)(1)(B) is that most courts require 

an individual first to exhaust his or her 

administrative remedies by following the 

plan’s internal claims procedures before 

bringing such a claim in court. See, e.g., 

Communication Workers of America v. 

AT&T, 40 F.3d 426 (D.C. Cir. 1994) (col-

lecting cases). Requiring a participant to 

pursue the plan’s internal claims proce-

dure gives the plan administrator, in the 

first instance, the opportunity to inter-

pret the terms of the plan and dispose of 

the individual’s claim. 

Moreover, when the plan administra-

tor has been granted sufficient discretion 

under the terms of the plan, courts con-

sidering a § 502(a)(1)(B) claim will re-

view the plan administrator’s decision 

under a deferential “abuse of discretion” 

standard based on the administrative 

record that was before the plan adminis-

trator without allowing the parties to 

conduct further discovery in litigation. 

See Firestone Tire & Rubber Co. v. Bruch, 

489 U.S. 101 (1989). Chief Justice John 

G. Roberts Jr. underscored in his concur-

ring opinion in LaRue that the majority 
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opinion had not addressed or considered 

whether LaRue’s 502(a)(2) claim should 

be treated as a claim for benefits under 

502(a)(1)(B).

DeWolff could also argue that LaRue 

should be required to exhaust his admin-

istrative remedies before proceeding 

with his 502(a)(2) claim. There is now a 

split among the circuits as to whether the 

administrative-exhaustion requirement 

applies to statutory claims like those un-

der 502(a)(2). See AMA v. United Health-

care Corp., No. 00-2800, 2007 U.S. Dist. 

Lexis 44196 (S.D.N.Y. June 15, 2007) 

(noting split and collecting cases).

Moreover, if LaRue does have a viable 

§ 502(a)(1)(B) claim, DeWolff could ar-

gue that he is barred from maintaining a 

claim under § 502(a)(2) under Varity 

Corp. v. Howe, 516 U.S. 489, 515 (1996), 

which held that relief would not be 

“appropriate” under § 502(a)(3) if an 

adequate remedy were provided else-

where in § 502(a). If those bringing 

LaRue-type claims were forced to pro-

ceed against the plan under § 502(a)(1)(B) 

and simultaneously barred from pro-

ceeding against the fiduciary responsible 

for the loss under § 502(a)(2), this could 

seriously affect their ability to obtain a 

recovery. For example, if LaRue were to 

file an administrative claim against the 

plan for benefits, and the plan were to 

agree he was entitled to such benefits, 

how would it pay LaRue? The plan would 

ostensibly have to choose between raid-

ing the accounts of other participants or 

suing the fiduciary to obtain the funds. 

And if the plan chose not to sue the fidu-

ciary, which often would be the plan fidu-

ciaries suing themselves or the employer 

sponsor, and LaRue could not sue the fi-

duciary himself under § 502(a)(2), he 

might be saddled with a pyrrhic victory 

under § 502(a)(1)(B).

The availability of these procedural 

defenses underscores the need for em-

ployers and plan administrators to en-

sure that the required administrative 

claims procedures are in place under 

their employee benefits plans and that 

employees have proper notice of them. 

It is also critical that the plan adminis-

trator be granted sufficient discretion 

under the terms of the plan to interpret 

its provisions so that his or her decision 

will be reviewed under the deferential 

Firestone standard. Also, when a LaRue-

type claim surfaces, the prudent em-

ployer or plan administrator will steer 

the participant or beneficiary raising 

such an issue to the plan’s administra-

tive claims procedures. 

There are also a host of factual issues 

that must be confronted by parties liti-

gating LaRue-type claims. First and fore-

most, the plaintiff must establish that a 

fiduciary breach took place. Given the 

procedural posture of the LaRue case, 

the Supreme Court, and the lower courts 

before it, assumed that a fiduciary breach 

had taken place as alleged in the com-

plaint. On remand, LaRue still will have 

to prove that he actually gave the invest-

ment instructions as alleged in his com-

plaint, that he did so in conformance 

with the terms of the plan and that his 

instructions were not followed. He will 

also have to prove that the individuals 

responsible for the failure to follow his 

instructions were fiduciaries acting in a 

fiduciary capacity.

There also is the question of causa-

tion. If an employer or other fiduciary 

can prove that the losses complained of 

by the participant were not the result of 

an act taken by the fiduciary, but rather 

an act taken by the participant, then they 

should be able to find safe harbor under 

ERISA § 404(c). Section 404(c) shields fi-

duciaries from liability for losses in de-

fined contribution plans caused by a 

participant’s exercise of control over the 

assets in his or her account. DeWolff as-

serted in its answer that LaRue had re-

scinded at least one of the instructions he 

claimed to have given. If this is true and 

the losses to LaRue’s account occurred 

as a result of his own actions (i.e., re-

scinding his instructions), then DeWolff 

can argue that it has no liability to LaRue 

under § 404(c). 

Although the Supreme Court an-

swered the question of whether LaRue 

could assert a claim under § 502(a)(2) of 

ERISA for losses to his individual account 

in a defined contribution plan, it left 

many questions unanswered. As LaRue-

type claims are asserted in the coming 

months and years, the effect of this land-

mark decision on the ability of the Amer-

ican worker to save and plan for retire-

ment will become clear. Were DeWolff 

and its amici simply crying wolf? Only 

time will tell, but the better prepared 

employers and fiduciaries are to defend 

against LaRue-type claims, the less 

chance there is that the defined contri-

bution plan will go the way of the dino-

saur, like defined benefit plans.
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