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Eoulr Topics

. SEC disclosure: rules

. Saranes-Oxley s reguirements and
Impact

. Preposall to SEC to use ASTMIE 2137 10
estimate: liabilities

. Gevernment Acceuntability: Office's
Recent Recommendations tor SEC




SEC Disclesure Reguirements




Wiy, Now?

SEC disclesure reguirements since: 1982
s Salanes-Oxley Act off 2002

s New SEC rules

x lncreased puklic attention

a Corporate gevernance




Three Disclosure Rules

Item 101 Costs of achieving cempliance

lteny 108 Lianilities; firom: actial or
threatened legal preceedings

[tem 203 Prespective financial impacts that
may; result firom’ Emerging trends in
envirenmental regulatiens anad
develepments




SEC Disclosure Reguirements
[ten 101




[tem 101 of Reg. S-K

REeport oniinpact eff environmental

compliance on:
earmings
capital’ expenditures
competitive position

Recegnition; ofi contingent liabilities




[tem 101 of Reg. S-K

Impact off Envirenmentall Compliance

“Appropriate disclosure also shall be made as to
the material effecis that compliance with
Federal, State and local provisions which have
been enacted or adopted regulating the
discharge of materials into the environment, or
otherwise relating to the protection of the
environment, may have upon the capital
expenaitures, earnings and competitive position
of the registrant and its subsidiaries.”




[tem 101 of Reg. S-K

Impact off Envirenmentall Compliance

Material = if there is a
subpstantial likeliheoed! that Iits

disclostire wouldte viewed: oy a
“reasonakle Investor: as naving
alteredl the toetall mix: of
IRfermation.




[tem 101 of Reg. S-K

Impact off Envirenmentall Compliance

Material

s No guantitative threshold

x No rule off thumi;, such as 5% or 10%; of total
assets

SEC Stafff Acct. Bulletin No. 99 (SAB 99)




[tem 101 of Reg. S-K

Impact off Envirenmentall Compliance

EACLOKS tor consider:

s Consultant recommencdation; fier pelltiien
controll oK erder placead

a Settiement ofier off particular contro)
technolegy.

x Adepted regulatiens with future: effiective date
s Closure costs




[tem 101 of Reg. S-K

Acceuntingl fior Contingent LLianlities

Present: Financiall Statements; Fairly/

Generally Accepted Acceunting Principles
(GAAP)

x Reliance onf Einancial Accounting Standards
Board (EASB)

s Setting Reserves




[tem 101 of Reg. S-K

Accounting for Contingent Liabilities

EASBE Na. 5:

Accruer on financial statements WhEenR:
s Prebable” that an asset IS impaired
- or -
“Prepakle” that a liapility is incuired

s And, amoeunt Is “reasomnably: estimakble”
= AnRd, amoeunt Is “matenal”




[tem 101 of Reg. S-K
FASB No. 5

[iFouitcome: IS prokpanie hut amoeuntIs not
feasenakly’ ascertainanie; nmust Identi
UL Net Necessarily resenve.

Use best estimate: in range, but Ifi ne
estimate Is better than any. ether, thenrat
least: the minimunm| = 11" many: Cases, Zero




[tem 101 of Reg. S-K
FASB No. 5

FLEXIBILITY

n “Prebable” = JUDGMENT CALL
x \/alid adefenses; te ianility:= net prehable

s “Reasonably Ascertainable” = JUDGMENT CALL

n SEC says, cannot delay until enly a single
amoeunt cans e’ estimated




W, 1028-001 | JUME 17, 2004

Financial
Accounting Series

EXPOSURE DRAFT

Proposed Interpretation

Accounting for Conditional Asset
Retirement Obligations

an Interpretatien of FASE Staternant Ho. 143

This Expasure Draft of & propossd Inbampratation ks sued
by the Bioard for public commsnt.
Warlthan comrments should b addresssd to:

Techniz=al Cirechor
Fli= ReErencs Mo, 1028-001

et Ceadline: August 1, 2004

Financial Accounting Standards Board
of the Anandal Accounting Fourdation




Accounting for Contingent: Liabilities
EASE! Proposal

Propoesal relating te ashestos

EASE Stmit Ne. 148f— [egal ebligatiens
asseclated with' retirement of long-lived assets
u By agreement

a Erom governmentaliaction

What te) e When retirement off asset IS
conditionalrenra fititure: event suchr as a plant
ClOSING 6r majoer renovation?

x Uponracquisition;, er only:When ebligation to periorm
matures, e.g., plant clesure




Proposed Interpretation FASB 143
ASPESTeS

ERtity’ acquires factony: that contains
ASEsles

DUty 16 dISPESE' U[PoN! renevation: or

demolition

a AsSset retirement okligation recegnizead at
acguisition

s Falir value: off lialility cani consider Uncertainty,
and timing ofi methed' of settlement




Preposed Interpretation FASB 143

Alility: to defer settliement dees not: relieve the
entity: ofi the: okligation

a [elecommunications - Weod poles
= Aluminumi smelter — kil bricks

BUt what Ifi there Is an| Indeterminate: usefulthie
Py maintenance: and replacement?

a Ol refineny examplerwith regulatery. clesure ohligatien




Preposed Interpretation FASB 143
Indeterminate useful life

Company’ cannot reasenanly: estinate the
fialr value: of the: okligation

As such:

x DO not recognize ianihity

s Disclose: (1) ehligation, (2) that lianility: has
Aot BEEN recegnized,, and (S) Wiy EV: cannet
9e estimatead reasenanly.




SEC Disclosure Reguirements
ltem 105




Iltem 103 ofi Reg. S-K

Repoiting eff Legal Preceecdings
s Juaicial
s Administrative




[tem 103 of Reg. S-K

MUSE descrie “any: materal’pending legal
preceeding” other than: ordinany,
Incidental tor PUSINESS

OR; It = 10%0 0fi assets ofi registrant anad
itS SusIdiaries
OR, I management “reasoenanly. believes:

sanctions off >$100,000! - a/5c/05¢E
[E0araless ol materialiy




ltem 103 of Reg. S-K
Sanctions

“Reasonanie Belief

s Envirenmentall penalties' = $32,500 per day.
x Government settiement ofifer

s Company. effier Infnegoetiations

s Company demand te; Insurer

Reasenanle beliefrshould he documented
(SAB 92)




SEC Disclosure Reguirements
[tem s0S




ltem 303 ofi Reg. S-K

Vianagemeni-s: DISclssion: and Analysisk of
ElRancialfCendition and - REeSUlis of
OPEAIGRS

PUIrpPeSsE ofi disclosure: = allow a Would-ibe
IVestor te see inside the company.
through management's: eyes




ltem 303 ofi Reg. S-K

MD&A = narrative explanation of financial
statements

s Descrile trends “reasonably: likely” 1o, affect
Liguiciby,
Capitall expenditures

s Descrike trends or Uncertainties materially.
affiecting Income: from: continuing| Operatiens




ltem 303 ofi Reg. S-K

“Reasonably’likely™ < “more likely: than
ReL" < “prehable”

DIScUSS trending| Operating costs

DIScuUsS deferred envirenmental
expenaitlres

DIScUSS, Lipcomingl envirenmental
fequirenments

Wihat are rival companies; identifying?




Disclosure Difficulties

Stibjective and vague

s >5100,000 dees not apply I management
reasenanly. believes that it has a defense to
sanction

s FASB = best estimate In range, But Iiff ne
estimate: Is Petter than any’ ether, then at
least the: minimuny — 1R mMany: Cases, Zere




Other Difficulties

Prematurely estimatingl Sanctiens could
COMpPremise negotiation: Process

[f- gevernment hasia remedy cost
estimate; can company: ignere wWitheut
developing| Its oWl estimate?

Pisagreement ever what is BACT?

Doees making settiement offier: set
threshola?




Under-disclosure

A PURIIC perception that disclosure IS ot
BEIng made

x 1998 ERA study: 75% falled ter disclese legal
action being takenr by the: agency,

Al COrperate CORCErn that appropriate
disclostire e maade




Saranes-Oxiey.




Saranes-Oxiey.

CEOs must submit two: certifications:

1. Accuracy of guarterly:and annual SEC
[epPorts

2. Off having I place appreprate intermal
precedures fer prepaling and disciesing
[eguired infiermation

Effectiveness off controls were: evaluated within
90idays preceding the report




Sarianes-Oxley
Effective Controls

/o address two risks:

a Characterization: That the filed report

discleses properly: the poetential and actual
lialpllities/costs that management Identifies

s |dentiiication: That management, ini fact;
nas not omitted, miscalculated: or misallecated
a cost that should have beeni included




Effective Controls

Companies need established protecels for
dentifying, tracking, estimating, and
JjUd@ing the materality o environmental
matters

Shouldihave elhjective evidence: to, SUpport
the effectiveness conclusion




Effective System

IHas management developed and installied
NEcessany Controls?

[DEES Working environment support?
s Woerkers motivated te comply/?

SUpPPeIt MEechanIsms to Mmoenitor and
Correct nencompliance?

Are systems being audited te ensure
BrOPEr functien?




ESHI Reporting

Wihe Is fulfilling these: reles?

SEC Coordinator?
Resenve Coordinator?

Remediation Manager?
ESH Manager?




ESHI Reporting

Whe'Is performing these actions?

Approval eff narrative descrptions
u INew matters
s Upa@ates

Review! off and modification: te reser/es
Review! of internall audit controls

Ensure that timely, corrective actien Is
trackead and implementead

Review: of rvall cempany’ s disclesures




ESHI Reporting

Whe'Is performing these actions?

Regulatery/legisiatve: tiacking
Decument decisien-making




Additionall Considerations

Saranes-Oxiey effectively changes wihalt
constitutes: “reasenanle InguinRy”

a Certifications, reguired: by existing
envirenmental laws

“responsible official* under CAA Title V' certification
off permit compliance

“respoensikle corporate: efficer” under CWA NPDES
Discharge Monitering Reports: (DMR)




Document Retention

18" USC 1519: decument destruction In
advance ofi a federall proceecding

s Inirelation ter oK In' contemplation; of matters
Within the: jursaiction off a fiederal agency/

“I1f EPA ever learns about this, we'll be ...”




Whistleblewer:

Al Crime 1o retaliate agalnst a persen Whe
prevides truthftifinfermation relating te

e pessikle: commissien 6f a crme e a
law’ enforcement officer

= Any efficer or employee authorized 1o engage

N OF SUPERVISE: the prevention; e detection: of
an effiense




ASTM E 2137

.
FX R g5 0T
& b
143




ASTM E 2137

Rulemaking Reguest to SEC
s Seeks te address, uncertainty’ ofi estimating
s SEeks te aggregate: lianilities for threshold




ASTM E 2137

Provides  nierarchy. off estimation metheds

Key IS\ WHEether prehabler eutcemes: can e
assigned. If so:

x Expected Value.” Weighted average: over
range. of all poessible: values.

x Most Likely Value.” Where ene (or cluster)
SCenario Isi elieved ter e most likely ter eceur.




ASTM E 2137

Expectead Value

Contribution
Outcome Duicome oF tod

Cost Probability Value
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FIG. X2.2 Example Event Tree Expected Value




3 Variables

ASTM E 2137

Expectead Value
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ASTM E 2137

Expectead Value

Contribution

Quicome Ouicome = ' ed
Range of Costs Landfil Cost - Probabli " Value
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ASTM E 2137

Expectead Value
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ASTM E 2137
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ASTM E 2137
Expectead Value
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ASTM E 2137

Expectead Value

Probability of
Occurrence

Deeper Soil

FIG. X2.2 Example Event Tree Expected Value




ASTM E 2137

Wihere prebabllities ofi outcome: cannot e
assigned.

= Range of Values.*

x  Knewn Minimum: Value.* Use where outcome
and Uncertainties are se; great that It IS
premature to Use ene off the other three
APPleACHES.




GAO Report




GAO Report

“SEC Shouldf Explore \Ways to lmprove
racking anad liranspanency: of

IRformatien
Gevermment Accountanility: Office, July: 2004

Studied whether existingl SEC disclosure
[equirements are adegueate




GAO Report

\W0e' recommendations:

1. SEC should create datalase tersenve as
repositeny for SEC comment letters and
COrporate respenses

Publicly: available

. SEC should woerk with' ERPA toe; better utilize
EPA data relevant te envirenmental
disclosure




GAO Report

Stakehplaer disagrecment oVer adequacy
O disclosure

GAO could net cenclude: that existing

C

C

ISCIoSUre IS Inadeguate
DEtermining What conpanies shouid: lae

ISclosIng IS; extremely’ challenging...”

1| 10 ACCESS 10 compPany. records
s flexibility in disclosure reguirements




GAO Report
EPA — SEC Cooperation

Il past;, speradic

Currently, SEC has access, te EPA'S
“Enfercement and Compliance: Histony,

Online” (ECHO)
ALLR://MAAY. EPE. GOV/ECRD/.




Concluding Observations

EStanlishrmetiioalfier evaluating potential
liapIlities In enfercement actiens

Estanlisia precedure for evaluating| clean-up costs
Under regulatery: programs (CWA, CAA, RCRA)
SpPEcIhy responsibility for identifying and
documenting EMerging trends

InVvelVe senior management Inrevaluaung
Infiermation
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[tem 101 of Reg. S-K
FASB No. 5

Avditer Inguiny’ Letter te) Outside Counsel

» SEeks/nfiermatien reganding threatened or
ASSertead’ claims:.




[tem 101 of Reg. S-K
FASB No. 5

Counsel’s Respense — Not Helpiiul

Evaluation of Outcome: Since the likelihood of
an unfavorable outcome to the Company Is

neither “probable” nor “remote,” as those terms
are defined in the ABA Statement of Policy
referred to in the last paragraph of this letter,
we have not formed a professional judgment on
the likelihood of an unfavorable outcome to the
Company In this matter.




[tem 101 of Reg. S-K
FASB No. 5

Fension: between auditor Inguiry: and-legal
defense.

s FASBrcensiders probanle as “likely ter eceur.”

a ABA Statement defines prekable as
“extremely deubtiul™ ter prevail; SUCCESS of
defense s/ “slight.”

Lawyer's estimeate: only it amount or range ofi
potential less Is vary: nariew




