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To try to keep legacy employers
contributing to a multiemployer
pension plan and attract new
employers, some funds are
considering establishing hybrid
withdrawal liability pools.

by | Mark Casciari, Ronald J. Kramer,
W. Andrew Douglass and
Megan E. Troy

ver the past 40 years, Congress

has attempted to improve the

funded status of multiemployer

pension plans by enacting vari-

ous laws, including the Employ-
ee Retirement Income Security Act of 1974
(ERISA),' the Multiemployer Pension Plan
Amendments Act of 1980 (MPPAA)? and
the Pension Protection Act of 2006 (PPA).?
Despite these legislative changes, many mul-
tiemployer pension funds remain severely
underfunded due to a variety of reasons,
including employer outsourcing of union
work, a changing regulatory environment, fi-
duciary breaches and investment losses from
economic downturns including the Great
Recession.

Employers that contribute to certain mul-
tiemployer plans face large liabilities from
increased contribution obligations and dra-
matically increased potential withdrawal li-
ability. Funds are faced with decreased par-
ticipation with fewer contributing employers
and active employees, and increased liabili-
ties for future retirees.
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To help keep the multiemployer
pension system afloat, some funds are
thinking outside the box and making
the transition to a new type of arrange-
ment in a multiemployer plan that is
referred to as a hybrid withdrawal li-
ability pool.

What Is a Hybrid Pool?

A hybrid pool is the result of special
Pension Benefit Guaranty Corpora-
tion (PBGC) approval of an alterna-
tive method of calculating withdrawal
liability obtained by a multiemployer
pension fund under ERISA Section
4211(c)(5).

Instead of one withdrawal liability
pool for all contributing employers, a
hybrid plan has a second withdrawal
liability pool. “New” participating
employers, as well as “old” employers
that opt to settle their legacy with-
drawal liability as old employers and
immediately rejoin the fund to be-
come new employers, will be treated
as being in a separate withdrawal lia-
bility pool going forward. Their “new
pool” withdrawal liability, if triggered
in the future, will not be calculated
based on the underfundedness of
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the old employer withdrawal liability
pool; instead, they will be subject to
withdrawal liability based only on the
new pool.

Regardless of the withdrawal li-
ability calculation method used by
the old pool,® the new pool employ-
ers usually are subject to the direct at-
tribution method: If a new employer
withdraws, its withdrawal liability is
likely to be based on whether its own
contributions, as invested, are suf-
ficient to cover the vested benefits
of its own employees. To the extent
another new employer triggers with-
drawal liability it cannot pay, that
liability would be reallocated to the
other new pool members. The funds
that have adopted a hybrid plan say
that they charge far more in contri-
butions to new pool employers than
is actuarially needed to satisfy the
accruing benefits of their employees.
So, barring severe financial losses, it
is unlikely any new pool employer
would be subject to much, if any, fu-
ture withdrawal liability associated
with the new pool.

While some talk about a new
pool as a new pension fund, it is not.

A fund adopting the hybrid method
is still, at the end of the day, one
single fund. While the fund might
calculate and assess withdrawal li-
ability differently for the two pools,
the fund’s assets and liabilities are
still treated as one for all other pur-
poses, including funding purposes.
After all old employers exit the
fund, the old pool assets and liabil-
ity flow into the new pool for with-
drawal liability calculation purpos-
es. If a fund becomes insolvent, the
participating employees would be
impacted equally. Mass withdrawal
still would be a fundwide, not pool-
limited, event.

Employers often receive additional
“benefits” by becoming “new” employ-
ers. First, to incentivize old employers
to become new employers, a fund of-
ten will agree to a significant discount
on the employer’s legacy withdrawal
liability assessment. The rehabilitation
and funding improvement plans re-
quired by so-called critical and endan-
gered funds usually have been amend-
ed to reduce or eliminate mandatory
annual contribution increases for em-
ployers going into the new pool.®

Some funds also have modified
their mass withdrawal liability provi-
sions to assess reallocation liability
based on the size of the employer’s last
withdrawal liability assessment as op-
posed to the level of the employer’s
contributions. Thus, while a “new”
employer’s contribution history might
equate to 10% of the fund overall, if
its withdrawal liability in a mass with-
drawal situation was zero (as antici-
pated), its reallocation liability would
be zero.

Becoming a new employer, how-

ever, does require a contractual com-



mitment. Funds usually require employers to agree to
participate for a certain number of years and commit to
participate at a certain minimum contribution level or
suffer financial penalties. The terms of entry and ongoing
participation in the hybrid pool will vary by fund and,
often, by employer. Funds usually are willing to negoti-
ate over contractual language, however, and try to address
employer business concerns about becoming a new em-
ployer.

Funds present the hybrid method as a “win-win” New
employers can participate in the fund without “buying”
the current underfundedness that goes with it and insulate
themselves from legacy withdrawal liability. Old employers
concerned about contingent withdrawal liability that wish
to participate in a multiemployer fund can “fix” their li-
ability by withdrawing, paying it off and becoming a new
employer. As for the fund, it has a method to retain employ-
ers that might otherwise withdraw completely and to attract
new employers that would never consider buying into an
underfunded plan.

Which Multiemployer Funds Are
Adopting a Hybrid Pool?

Two of the most well-known plans that have adopted the
hybrid method are the Central States Pension Plan and the
New England Teamsters Pension Plan. Both received PBGC
approval to use the hybrid method in 2011.

Central States has reported that 51 employers have or
are in the process of becoming new employers and that the
new pool is over 200% funded.” These employers have paid
(or are paying) approximately $108 million in withdrawal
liability.®

The New England Teamsters received significant new
pool publicity when UPS agreed to become a new em-
ployer in 2012. UPS recorded a one-time charge of $896
million to be paid over the next 50 years to satisfy “old”
legacy withdrawal liability.” UPS and the fund agreed
that UPS would not be required to increase contribu-
tions for ten years.'® As of 2012, approximately 20 other
New England Teamsters employers have made similar
moves."'

Another large fund that has applied for adoption of the
hybrid model is the Bakery & Confectionery Union & In-
dustry International Pension Fund. At last report, PBGC
approval was pending.

What Are the Benefits From
the Employer’'s Standpoint?

The first obvious benefit to participating in a hybrid
model is that new employers have future withdrawal liabil-
ity based on their new pool status under the direct attribu-
tion method.

Second, given a benefit structure in which new employ-
ers contribute more than the benefit the employee receives,
there is only a limited possibility of new employer with-
drawal liability under direct attribution withdrawal liability.

Third, an old employer that can afford to pay legacy with-
drawal liability because it has resigned itself to having to pay
withdrawal liability in the future—due to a cessation of the
obligation to contribute, a potential asset sale or plan termi-
nation—can fix its liability at its current estimated assess-
ment and negotiate a discounted settlement that it would not
be able to negotiate in a typical withdrawal context.

Fourth, new employers in funds where new employers
are not subject to mandatory contribution increases can
better fix their ongoing contribution costs and save money
versus old employers, whose contribution rates will con-
tinue to increase.

Fifth, new employers may have limited reallocation li-
ability risks, as compared to old employers, to the extent
their funds have adopted revised reallocation liability rules
apportioning reallocation liability according to the size of
the employer’s last withdrawal. Assuming there is no with-
drawal liability under the direct attribution method, there
would be no reallocation liability.

Sixth, some employers may not, for labor relations rea-
sons, be in a position to trigger a withdrawal in order to fix
liability. The hybrid pool permits these employers to both
fix liability and continue participation in the fund at the
same level as before.

Seventh, plans have generally been flexible on negotiat-
ing language to address some employer business concerns.

What Are the Unknowns and Possible Cons
From the Employer’s Standpoint?

First and foremost, there are no guarantees of no future
withdrawal liability, and funds cannot promise an employer
otherwise. While being a new employer might reduce the risk,
there still may be future liability. There are many critical status
funds where withdrawal liability is calculated on a direct attri-
bution basis. Investments can, and do, fail to live up to current
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assumptions. Old pool liability could still
be attributed to the new pool in the event
of a mass withdrawal or if all old employ-
ers exit the fund.

Second, becoming a new employer
does not protect the employer’s partici-
pants from the effects of insolvency or,
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likely, from new legislation'? that would
permit underfunded funds to reduce
vested benefits. If a fund becomes in-
solvent, for example, employees and
retirees will see their benefits cut to no
more than the PBGC maximum benefit
(currently about $13,000 per year). An

employer facing future benefit cuts for
its employees might not be prepared to
continue participation.

Third, even with the possible dis-
counted assessment and the end to
mandated contribution increases, the
cost-benefit analysis might not justify
moving to new employer status. Some
employers might believe they will never
trigger a withdrawal and the plan will
never terminate. There is no reason to
pay withdrawal liability that would never
otherwise trigger. Alternatively, they may
have determined that, to the extent they
do withdraw, there would be nothing left
within the controlled group to pay the
liability anyway. Still other employers
might decide that the value the employer
can extract from the portion of the con-
tributions that is not necessary to fund
the benefit its employees receive exceeds
the benefit of any discounted assessment.

Fourth, it is unclear whether there
would be redetermination liability, i.e.,
liability of an old employer subject to
the 20-year cap, for those that become
a new employer."” The law provides that
an employer that pays off its withdrawal
liability is still subject to redetermina-
tion liability." It is unclear how a fund
or, more importantly, PBGC would treat
a discounted settlement of withdrawal
liability where the settlement is based on
the fact that the employer is subject to
the 20-year cap. To be sure, an old em-
ployer faces the same risk if it withdraws,
but a withdrawn old employer also is not
committing to ongoing fund participa-
tion for a period of years in return for a
promise that it has settled its old liability.

Fifth, there are questions whether a
fund—or PBGC, Congress or a reviewing
court—might later undo a “deal” given to
an employer that transitions to the new
pool. Can the fund guarantee in perpe-



tuity that new employer contribution rates will never increase,
that reallocation liability calculations will always be favorable to
new employers, that there will always be a new pool and that it
will be subject to the direct allocation method? A fund creates
the hybrid method by plan amendment, so couldn't it change its
mind and eliminate the new pool in the future? Could PBGC
withdraw its approval if it believes the hybrid method is being
abused by the fund’s board of trustees? What if Congress weighs
in to modify or outlaw the option? Is the hybrid method com-
pletely safe from legal challenges by participants or old employ-
ers that are negatively impacted by fund deals with new em-
ployers? It is difficult to quantify these risks, even if they may be
unlikely to materialize.

Sixth, becoming a new employer usually commits the
employer to continued participation at a certain level for
years. This commitment delays any possible future with-
drawal, which may drag the employer into a mass with-
drawal situation it otherwise might avoid with an immedi-
ate withdrawal. If a fund becomes insolvent or is allowed
to reduce vested benefits, the employer might be forced to
continue to contribute even though its employees receive
far less benefits than anticipated.

Seventh, becoming a new employer might not look so
good if Congress later adopts legislation that fixes the un-
derfundedness problems of multiemployer funds.

What Should a Participating Employer Do?

There is no easy answer as to whether to dive into a new
pool. There are many factors to be considered, which each
employer should analyze independently. Each employer’s situ-
ation is different, as is the situation of each fund. The terms
of becoming a new employer will vary by fund and by em-
ployer as a result of negotiations. Becoming a new employer
may make sense to some and be completely wrong for others.
An employer should look before it leaps into a hybrid pool. It
is imperative that any employer considering this option work
carefully with experienced counsel, actuaries and other advi-
sors to explore whether taking the plunge is truly worth it. @
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¢ |nstead of one withdrawal liability pool for all contributing employ-
ers, a hybrid plan has a second withdrawal liability pool.

The withdrawal liability of a new pool employer is likely to be
based on whether its own contributions cover the vested benefits
of its own employees.

A fund adopting the hybrid method is still one single fund. Mass
withdrawal still would be fundwide and not limited to which pool
an employer was in.

e Employers can withdraw from a fund, pay off their withdrawal
liability and become a contributor to the new pool.
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