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basis of any discussion contained in this publication without obtaining comprehensive legal
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made every effort to provide accurate and up to date information on laws, cases, and
regulations, these matters are continuously subject to change. Furthermore, the application of
the laws depends on the particular facts and circumstances of each situation, and therefore
readers should consult with an attorney before taking any action. This publication is designed to
provide authoritative information relative to the subject matter covered. It is offered with the
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services.
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EXECUTIVE SUMMARY

The EEOC's Fiscal Year 2015 was another year of blockbuster decisions that significantly
changed the landscape of EEOC litigation. FY2015 also saw the EEOC nearing the end of its
2013-2016 Strategic Enforcement Plan (“SEP”). We have monitored the EEOC’s activities
throughout the life of the plan and have seen how the Commission has evolved its tactics to
conform to the goals and metrics set out in the SEP. Viewing the trends and developments in
the context of the SEP has revealed how regulatory trends are created and developed with the
guiding hand of the EEOC.

We are always looking for ways to make our annual overview of EEOC litigation enlightening
and valuable to corporate counsel and business executives. A working understanding of EEOC
trends and developments is critical for employers to structure and implement personnel
decisions and litigation avoidance strategies. This year, we are introducing a number of new
features to add to that understanding.

Part | of this book is structured as a “Corporate Counsel’'s Guide to EEOC Litigation:
Developments in FY2015.” In that section, we address the important developments in FY2015
as they relate to each stage of an EEOC enforcement action, from the filing of a charge of
discrimination through settlement or a determination on the merits. The Guide includes a special
section devoted to the pivotal Supreme Court ruling in Mach Mining, LLC v. EEOC, which
arguably changed the game with respect to the conciliation phase, a crucial phase of any EEOC
matter. We served as amicus counsel for the defense in the U.S. Supreme Court briefing of
Mach Mining.

Part Il provides a broad overview of the substantive theories that the EEOC has focused on in
FY2015, paying particular attention to how those theories relate to the enforcement priorities set
out in the SEP. As we do every year, we have analyzed the EEOC filings in FY2015 by statute
and by discrimination type under Title VII. This year, we have also taken a closer look at those
trends as they relate to particular industries. The “Industry-By-Industry,” section collects the
number and types of filings that affect particular industries, and analyzes what this reveals about
what particular industries must keep top of mind going into 2016.

We have also explored significant rulings arising under the Americans With Disabilities Act
(“ADA"). Every year, ADA litigation comprises a significant portion of the EEOC's filings and the
complexity of this statute often confounds employers. This year, in our “Spotlight On The
Americans With Disabilities Act: An ADA Survival Guide,” we have analyzed what certain filings
and significant decisions mean for employers when responding to accommodation requests,
and the often tricky prospect of dealing with EEOC charges that arise under the ADA.

Part Il examines important legislative and political developments and takes a look at what may
be on the horizon for EEOC litigation. The EEOC has increasingly focused its energies on the
strategic use of large, high-profile “systemic” cases to drive its mission. These are cases that
address policies or patterns or practices that have a broad impact on a region, industry or entire
classes of employees or job applicants. The EEOC believes that the pursuit of those cases
gives it the most “bang for its buck” because they impact a large number of employees directly,
and because they can drive change in company policies and industry standards.

Part IV contains every significant court decision that came down in 2015 regarding EEOC-
initiated litigation. They are categorized according to subject matter so as to provide corporate
counsel with a practical reference manual for those decisions.
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The EEOC's focus on systemic cases has come under withering criticism from Congress and
the business community. Congress has repeatedly voiced its concern that the EEOC’s methods
often result in overly aggressive litigation positions with respect to emerging theories of
discrimination. Employers that find themselves being used as a “test case” for the EEOC'’s latest
theories have legitimate concerns about how the EEOC is accomplishing its goals. Although the
Commission may argue that such cases eventually effect change in industry practices, it does
so at the expense of the handful of employers that find themselves in the crosshairs.

When confronted with unfamiliar theories or enforcement tactics, employers are often left
wondering, “how did we get here?” To help explain how the EEOC exerts its power to shape
anti-discrimination law in the United States, we have included in this year’'s book three “Case
Studies” in regulatory power.

e Case Study No. 1: Strategic Litigation. Our first case study examines the lead up
to Mach Mining and its immediate aftermath to demonstrate how the EEOC takes
advantage of its role as the chief enforcer of the anti-discrimination statutes to
advance favored legal theories. By taking one, uniform position in cases around the
country, the EEOC can often knit a handful of successes into a body of precedent
that supports its favored legal position. The Seventh Circuit was the only circuit
willing to break with its sister circuits and endorse the outer edges of the EEOC'’s
argument that the federal courts have no power to review its conciliation process.
That was after a long campaign waged by the EEOC to advance that theory in case
after case around the country. Fortunately for employers, the Supreme Court did not
agree. But now that the Mach Mining decision is in, we are once again seeing how
the EEOC is working to develop precedent to entrench its favored interpretation of
that decision into U.S. law.

e Case Study No. 2: Quasi-Judicial Power. Another tool at the EEOC’s disposal is
the quasi-judicial power that it has as the administrative agency empowered to hear
and decide some types of discrimination disputes. In Macy v. Holder, the EEOC
decided — under its power to hear discrimination claims brought by federal sector
employees — that transgender discrimination is a form of sex discrimination. This
decision, which some would argue was purely the EEOC'’s creation, then took on a
life of its own in the federal courts as the EEOC built upon that precedent to establish
a new and growing body of court decisions adopting its approach. Employers must
be wary of this potentially viable and growing theory.

e Case Study No. 3: Administrative Rulemaking. Perhaps the most obvious tool that
the EEOC has to shape the law is through its power to issue regulations and
guidance interpreting and implementing the anti-discrimination laws. In our third case
study, we examine how the EEOC has used this authority to advance new
regulations governing employer health and wellness plans that are in some respects
inconsistent with the regulations adopted by the Departments of Labor, Health and
Human Services, and Treasury. This case study reveals how different agencies’
rulemaking powers intersect, and sometimes conflict, and how the EEOC in
particular appears to feel itself unbound by what other federal agencies are doing.

As always, the best way for employers to avoid EEOC litigation is to stay informed about the
latest trends, and to develop a deeper understanding of how the EEOC does what it does. We
hope that this book gives employers the tools they need to survive in this rapidly evolving
landscape.
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PART |

CORPORATE COUNSEL'’S GUIDE TO EEOC LITIGATION
DEVELOPMENTS IN FY2015

A. How It All Begins: The Charge Of Discrimination

The EEOC is the federal government’s most powerful agency for the enforcement of federal
anti-discrimination laws in the workplace. Authorized by Congress to wield broad investigative
and subpoena powers for the prevention and remediation of unlawful employment practices, the
EEOC'’s enforcement mechanisms cover a range of activities, from individual and systemic
claims investigations, conciliation, litigation and monitoring compliance, to serving as an agent
for effecting broader policy change in employment sectors throughout the country. In an
environment of increasing workplace regulation, the EEOC is an aggressive advocate and, at
times, adversary. Understanding the EEOC'’s investigatory and enforcement processes is
essential for employers to develop a preparedness plan to effectively reduce risk, contain costs
of defense, and minimize business interruption.

Frequently an employer’s first encounter with the EEOC is by receipt of a document known as a
Charge of Discrimination. The charge may arrive by mail at any location where the employer
does business.! The charge generally is a minimalistic form document that identifies the
employer, the name of the individual bringing the charge, a general description of the type of
discrimination, a brief statement of the harm(s) alleged, and a statement of whether similar
proceedings have been instituted by any state or local agency.? Occasionally, a document
called a Notice of Charge will precede receipt of the charge itself.® Upon receipt of either
document, counsel should promptly implement a plan to thoroughly investigate the charge,
keeping in mind that the charge process may lead to multiple outcomes such as successful
defense, negotiated resolution, and/or internal process improvements.

1. Overview Of The Charge Process

A charge that an employer has engaged in an unlawful employment practice may be brought by
a person who may be aggrieved, by someone acting on that person’s behalf, or by a
representative of the EEOC.* The charge may be made at any EEOC office or by mail, and shall
be signed and verified.® Regulations provide that within 10 days of the filing of the charge, the

! Beginning in May 2015, the EEOC initiated the ACT Digital Pilot Program, creating both a Charging
Party and Respondent portal on the Internet for accessing documents associated with a charge and for
uploading position statements and other documents, and for responding to invitations to mediate. See
http://www.eeoc.gov/employers/act-digital-phase-1.cfm.

229 C.F.R. §1601.12

%29 C.F.R. § 1601.14. While the Notice of Charge requires no responsive action by an employer,
proactive counsel may wish to utilize the notice as an opportunity to understand any potential
employment concerns involving the individual identified as the Charging Party, or the immediate
environment in which the Charging Party works.

#29 C.F.R. 8§ 1601.07; 1601.11.
®29 C.F.R. 8§ 1601.08; 1601.09.

Significant EEOC Litigation Rulings In 2015 3
Seyfarth Shaw LLP



EEOC will notify the employer and provide the name of an investigator.® It is not uncommon,
however, for there to be a significant delay in this process.

The charge may be accompanied by an offer to engage in an EEOC-facilitated mediation or
other dispute resolution process with the Charging Party, which may result in the withdrawal of
the charge by the Charging Party.” Employers should consider whether to accept this
opportunity in lieu of proceeding with the preparation and filing of a position statement on behalf
of the employer and participating in the EEOC’s investigation.

An investigation may include the employer being required to respond to formal written Requests
for Information, or facilitating interviews of employees, on-site visits by EEOC investigators, or
the issuance of subpoenas.

Under Title VII, if the charge remains pending for 180 days, the Charging Party may request that
the EEOC dismiss the charge and issue the Charging Party a written Dismissal and Notice of
Rights that informs the Charging Party of his or her right to file a lawsuit based upon the matters
that were the subject of the charge.® Under the ADEA, a Charging Party may file a lawsuit
based upon the matters that are the subject of a charge once the charge has been pending
before the EEOC for 60 days. It is not necessary to obtain a Notice of Rights before
commencing a civil lawsuit under the ADEA.°

The EEOC may also on its own initiative dismiss the charge for procedural irregularities® or find
that there is no probable cause that an unlawful employment practice has occurred.** Should
the EEOC make a “no cause” determination, it will notify the Charging Party that he or she has
90 days from receipt of the determination to commence a lawsuit in federal court regarding the
matters that were the subject of the charge.*? During this 90 days and thereafter, the EEOC may
reconsider its “no cause” determination and reverse it."* Although less common, it is possible
that a charge may be filed and closed quickly, with a right to sue notice issued to the Charging
Party. Under such circumstances, an employer may receive both the charge and a copy of the
notice of right to sue contemporaneously.

When a charge is not settled or dismissed, the EEOC may issue a Letter of Determination that
reasonable cause exists to believe that an unlawful employment practice has occurred. Here
again, the EEOC may reconsider its determination within 90 days of the issuance of the
determination or thereafter; provided, however, that reconsideration issued 90 days after the
determination shall not operate to revoke the EEOC’s issuance of any right to sue to the

®29 C.F.R. §1601.14

729 C.F.R.§ 1601.20. Note, however, that a settlement negotiated with the EEOC shall not affect any
other charge.

®29 C.F.R. § 1601.28.

29 U.S.C. § 626(d)(1).
29 C.F.R. §1601.18

' 29 C.F.R. §1601.19

2 d.

B d.
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Charging Party.'* Should a reasonable cause determination be issued regarding an unlawful
employment practice, the EEOC “shall endeavor to eliminate such practice by informal methods
of conference, conciliation and persuasion.”15 Should the EEOC determine that it is unable to
obtain voluntary compliance by the employer and that further efforts would be futile or
nonproductive, it will notify the employer of the failure of conciliation.'® The EEOC can initiate
Iitigatiolr; in its own name or refer the matter to the Attorney General for the initiation of a civil
action.

2. Steps Employers Should Take When A Charge Comes In The Door

Upon receipt of a charge or Notice of Charge, the clock is ticking for counsel to secure and
understand needed information, determine the risks presented to the employer, and plan a
strategy for addressing both the allegations of the charge and any process improvements or
“lessons learned” that may attend it. Achieving a successful result is often highly dependent
upon thorough investigation that efficiently supports the efforts of outside counsel and internal
decision-makers. Employers should consider taking steps to conduct a privileged investigation
of the allegations of the charge. Those steps could include some or all of the following:

e Issue litigation holds with non-retaliation provisions;

e Review available personnel, investigatory and disciplinary records regarding the
Charging Party and those named in or implicated by the charge;

e Secure and review business records, electronically stored information, and data
relating to the allegations contained in the charge;

e Identify and understand all policies and procedures implicated by the allegations in
the charge;

e Identify and, where appropriate, interview key stakeholders and witnesses, and
expand litigation holds as needed;

e Consider potential strategies for defense or early resolution, as well as for
implementation of potential “lessons learned.”

Armed with a strong factual foundation to understand both the allegations and context of a
charge, employers will be well-prepared to manage key decisional points in the EEOC'’s
administrative charge process and avoid missteps that can lead to protracted and expensive
litigation.

29 C.F.R. § 1601.21.
29 C.F.R. § 1601.24.
29 C.F.R. § 1601.25.
729 C.F.R.8§§ 1601.27; 1601.29.
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3. Geography Matters

The EEOC is divided into 15 districts, each of which is led by a Regional Attorney. The level of
charge activity in a particular state not only reflects the characteristics of the dominant industries
in those states — some industries are more prone to receiving discrimination charges than
others — but also on the characteristics of the district office overseeing the enforcement,
education, and outreach efforts in those states.

Geography matters when it comes to EEOC charges and litigation, even at the initial charge
stage. Some states see a disproportionate share of total EEOC charges. Others see a
disproportionate share of particular types of charges. The graph below shows the ten states with
the highest total number of EEOC charges in FY2014, the latest year for which such data is
available.

A slightly different picture emerges when charges are sorted according to the type of
discrimination alleged. Below are graphs that show the top 10 states for charges categorized
according to the different theories of discrimination.
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Perhaps not surprisingly, the size of a given state’s population loosely correlates with the
number of EEOC charges that are filed. California, Texas, and Florida, the three states with the
largest populations, hold the top three spots in overall filings, and often the top spots in each of
the charge categories.

This correlation does not always hold, however. California holds none of the top spots despite
having approximately 12 million more people than Texas, the next largest state. Also interesting
is the fact that New York, the fourth largest state, has a disproportionately low number of filings,
coming in fourth or higher only in national origin and religious discrimination complaints, and not
appearing at all in the top ten for race/color discrimination complaints. Conversely, Alabama, the
24th most populous state, has the fifth highest number of race/color discrimination complaints
and the ninth highest number of religious discrimination complaints.

This disparity based on geography is also reflected in the number of lawsuits that the EEOC
chooses to file. But that correlation is far from what one would expect if each district office
operated the same way.

This chart shows where the EEOC filed lawsuits in FY2015, categorized by district office:

As this chart demonstrates, exposure to EEOC investigation and suit is not solely based on an
employer’s activities. Location plays a big role. Each district office has its own priorities, some of
which differ from other districts and can even diverge from guidance from EEOC headquarters.
Staffing levels can also play a large role in determining filings. Whereas some offices are fully
staffed and can handle more suits, other offices do not always have the attorney staffing levels
to bring all the suits that they could have otherwise filed. This can change year to year and is
wholly separate from the goals that are particular to a given office.

For example, the relatively high number of charges filed in California could help explain why the
Los Angeles and San Francisco EEOC district offices filed 16 actions in FY2015. Florida, on the
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other hand, has the second highest number of charge filings of any state in the nation, but the
Miami district office filed just seven lawsuits in FY2015. Compare that with the 27 lawsuits that
were filed by the Chicago district office, despite the fact that Illinois is fifth on the list of total
charges filed, well below Texas (19 filings in the Dallas and Houston offices combined) and
Georgia (six filings out of the Atlanta office).

B. The Investigation Phase: The EEOC’s Increasing Use Of Its Expansive
Subpoena Power

One of the investigatory tools at the EEOC's disposal is the administrative subpoena. Typically,
an investigator in pursuit of discovery from an employer will first make an informal request for
information. If the employer does not produce the requested information, the District Director
may issue an administrative subpoena to obtain the information. Sometimes the EEOC will even
skip the informal request and proceed directly to issuing a subpoena (a sometimes frustrating
practice that is actually disallowed by the EEOC’s own rules).*®

An employer who receives a subpoena must act quickly. The Commission’s regulations permit
an employer to submit to the Commission a petition to revoke or modify the subpoena on the
grounds that it seeks information that is not relevant to the charge, is overly burdensome, or
suffers from some other flaw. However, the petition must be filed within five business days of
receipt of the subpoena, and the Commission and the courts have proven unsympathetic to
employers who miss the cut-off. (Note that subpoenas issued in ADEA investigations are
treated differently and petitions to revoke are not permitted.)

If, after the petition is resolved, the investigator is not satisfied with the employer’s response, the
EEOC may proceed to a federal district court, where it will file an application for an order to
show cause why the subpoena should not be enforced.

1. EEOC Continues Its Aggressive Stance On Administrative Subpoenas

The EEOC often relies on legal authority that its subpoena powers should be afforded
significant deference. And the EEOC likes to remind employers of this when it seeks information
that goes far beyond the charge that it is investigating.

Given the EEOC'’s systemic focus — and the Commission’s desire to transform single allegations
into huge, sprawling systemic actions — aggressive and extensive use of EEOC subpoenas are
more and more prevalent. This year saw the EEOC again push the limits of its subpoena power,
attempting on several occasions to expand the investigation of a single charge of discrimination
by using that charge as a springboard to obtain freewheeling discovery of documents and data
to support a more expansive pattern or practice claim. Of course, simply because the EEOC
says certain information is relevant does not make it so, and some employers have been
successful challenging EEOC subpoenas with solid, common sense arguments.

In light of the frequent striking divide between the EEOC’s demands and the apparent relevance
to the charge under investigation, it is not surprising that courts are increasingly asked to police

' See EEOC Compliance Manual § 24.
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the boundaries of what is reasonable. In FY2015, the EEOC initiated 32 subpoena enforcement
actions.™ It initiated 34 subpoena enforcement actions in FY2014, ? and 17 in FY2013.%*

2. Employer Success In Limiting EEOC’s Subpoena Demands

The year started with some significant wins for employers in the subpoena enforcement area.
The Eleventh Circuit issued two decisions that refused to enforce an overly broad and unduly
burdensome administrative subpoena. In the first decision, EEOC v. Royal Caribbean Cruises,
Ltd.,?? the Eleventh Circuit upheld a decision of the U.S. District Court for the Southern District
of Florida refusing to enforce an administrative subpoena served by the EEOC on the grounds
that the information sought was not relevant to the individual charge the EEOC was
investigating, and because compliance with the subpoena would be unduly burdensome.?

In 2010, Royal Caribbean discharged an Argentinean national employed as an assistant waiter
on one of its cruise ships because he was diagnosed with HIV and Kaposi Sarcoma.** The
employee subsequently filed a charge with the EEOC.?* Royal Caribbean admitted to
discharging the employee based on his medical condition, but argued that the ADA was
inapplicable as the charging party was a foreign national who worked on a ship that operated in
the Bahamas, and because the Bahamas Maritime Authority’s (‘BMA”) medical standards —
which Royal Caribbean is required to follow — mandated discharge given the employee’s
diagnosis.?®

During the investigation, the EEOC sought by subpoena a list of all employees who were
discharged due to a medical reason for the year preceding the filing of the charge, along with
detailed information for each of those discharged employees, including personnel files, contact
information, and information about those responsible for hiring/firing each employee.”” The
EEOC also requested similar information with respect to any person Royal Caribbean did not
hire because of a medical reason.?® Both a Magistrate Judge and District Court Judge in the

Yu.s. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, FISCAL YEAR 2015 PERFORMANCE AND
ACCOUNTABILITY REPORT, at 34, available at http://www.eeoc.gov/eeoc/plan/upload/2015par.pdf.

Dy.s. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, FISCAL YEAR 2014 PERFORMANCE AND
ACCOUNTABILITY REPORT, at 27, available at http://www.eeoc.gov/eeoc/plan/upload/2014par.pdf.

2 ys. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, FISCAL YEAR 2013 PERFORMANCE AND
ACCOUNTABILITY REPORT, at 29, available at http://www.eeoc.gov/eeoc/plan/upload/2013par.pdf.

2 EEOC v. Royal Caribbean Cruises, Ltd., 771 F.3d 757 (7th Cir. 2014).

% see Gerald Maatman, Jr. and Howard M. Wexler, Eleventh Circuit Refuses To Enforce EEOC’s Broad
Subpoena, WORKPLACE CLASS ACTION BLOG (Nov. 7, 2015), available at
http://www.workplaceclassaction.com/2014/11/eleventh-circuit-refuses-to-enforce-eeocs-broad-

subpoena/.
4 Royal Caribbean Cruises, Ltd., 771 F.3d at 759.

% d.

%8 d.

" 1d. at 759-60.
%8 |d. at 760.
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U.S. District Court for the Southern District of Florida refused to enforce the EEOC's
subpoena.?

The Eleventh Circuit acknowledged that the EEOC is entitled to inspect and copy any evidence
that is “relevant to the charge under investigation,” but it cautioned that such a standard, while
broad, should not be construed “so broadly that the relevancy requirement is rendered a
nullity.”*

The Eleventh Circuit determined that the disputed information at issue did not concern the
Charging Party who filed the EEOC charge; instead, it concerned the EEOC’s attempt to
discover “a potential class of employee or applicants who suffered from a pattern or practice of
discrimination rather than fleshing out [the Charging Party’s] charge.”" Although statistical and
comparative data may be relevant in such cases, the EEOC is nonetheless required to make
“some showing that the requested information bears on the subject matter of the individual
complaint.”*

The Eleventh Circuit rejected the EEOC’s argument that the requested information “might cast
light on the allegations” against Royal Caribbean given that it is not clear “why company-wide
data regarding employees and applicants around the world with any medical condition, including
conditions not specifically covered by the BMA medical standards or similar to [Charging
Party’s], would shed light on [the Charging Party’s] individual charge that he was fired because
of his HIV and Kaposi Sarcoma diagnoses.”

The Eleventh Circuit also rejected the EEOC’s argument that it “is entitled to expand the
investigation to uncover other potential violations and victims of discrimination on the basis of
disability.”** The court refused to construe the relevancy standard so broadly, explaining that
“the relevance that is necessary to support a subpoena for the investigation of an individual
charge is relevant to the contested issues that must be decided to resolve that charge, not
relevance to issues that may be contested when and if future charges are brought by others.
On this basis the Eleventh Circuit rejected the EEOC’s subpoena as the information sought was
“at best tangentially relevant” to the claims of the Charging Party and because it “failed to
present a cogent argument as to how the additional information sought . . . would further aid the
Commission in resolving the issues in dispute . . . .“*®

n35

The Eleventh Circuit acknowledged that the EEOC has the ability to file a Commissioner’s
charge alleging a pattern or practice of discrimination that could support a request for the broad
scope of information that it sought. However, it rejected the EEOC's apparent attempt to short
circuit this process and cautioned the EEOC that it “may not enforce a subpoena in the

2 d.

4.

*|d. at 760-61.
% 1d. at 761.
#1d.

¥ 1d.

% d.

% |d. at 762.
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investigation of an individual charge merely as an expedient bypass of the mechanisms required
to file a Commissioner’s charge.”’

Finally, the Eleventh Circuit also held that the burden of producing the requested information —
which Royal Caribbean estimated would require between five to seven employees working forty
hours per week for two months solely to gather the requested information — outweighed the
“limited need” of the subpoenaed information.®®

The EEOC lost another fight over the breadth of its subpoena powers when the court in EEOC
v. Forge Industrial Staffing Inc.*® rejected the EEOC’s strong-arm tactics and issued an opinion
that provides employers with ammunition to fight “everything and the kitchen sink” subpoena
requests.*

That case concerned a former employee who had filed an EEOC charge four months after her
termination, alleging sexual harassment and retaliation.** The Commission sought extensive
information from the company as part of its administrative investigation. In its subpoena, the
EEOC requested all employment applications for roughly a two and a half year period because
the applications purportedly required employees to agree to file all employment-related claims
within six months of the event, except as prohibited by law.*> The EEOC views this provision as
an impermissible waiver of an applicant’s statutory rights.”* The company argued that the
requested information was irrelevant to the charge and that complying with it would be unduly
burdensome.**

At the hearing, the EEOC argued that the application waiver related to the “overall conditions of
the workplace.” The court rejected the EEOC’s position for several reasons. First, the charge
did not contain pattern or practice allegations — claims that would suggest a pervasive violation
of the law.*® Second, the charging party filed the charge within four months of the termination,
meaning the clause had no impact on her willingness to file a charge.*” As a result, the waiver
could not be relevant to the charge under investigation. The court recognized that accepting the
“overall condition of the workplace” argument would eviscerate the meaning of “relevance”

¥ 1d.
®1d.

% EEOC v. Forge Indus. Staffing Inc., No. 1:14-MC-90-SEB-MJD, 2014 WL 6673574 (S.D. Ind. Nov. 24,
2014).

0 See Christopher DeGroff, Paul Kehoe, and Gerald L. Maatman, Jr., “One Step Too Far” — Court Shoots
Down The EEOC's Kitchen Sink Subpoena, WORKPLACE CLASS ACTION BLOG (Nov. 25, 2014), available at
http://www.workplaceclassaction.com/2014/11/one-step-too-far-court-shoots-down-the-eeocs-kitchen-

sink-subpoenal/.
*! Forge Indus. Staffing Inc., 2014 WL 6673574, at *1.

2 1d.
“1d.
*1d. at *2.
*1d. at *3.
*®1d. at *4.
*71d. at *3.
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because it would allow the EEOC to subpoena any information about a company at the EEOC'’s
whim.*

Finally, the court rejected the EEOC'’s standard argument that it has a broad mandate to
promote the public interest, and therefore, can seek to remedy violations not alleged in a
charge.*® Based on a plain reading of Title VII, which requires relevance to the charge under
investigation, the court reasoned that the EEOC could not expand a single charge into a pattern
or practice case with wholly different allegations.*

3. EEOC Victory In Obtaining Employee “Pedigree” Information

Despite those victories, the year closed on a down note for employers, as the Ninth Circuit in
EEOC v. McLane Company, Inc.,*! reversed course on an earlier, favorable decision issued by
the District of Arizona.>® While the District Court had refused to enforce an EEOC subpoena that
sought employee pedigree information (name, address, telephone number, and social security
number), and information regarding the reasons for employee terminations, the Ninth Circuit
held that employee pedigree information was relevant to the EEOC’s investigation and should
be produced.*® Further, the Ninth Circuit held that information regarding the reasons for
termination was also relevant to the investigation and remanded the matter to the District Court
to determine whether the production of this information would be unduly burdensome.>

A McLane employee, Damiana Ochoa, filed a charge of discrimination against McLane.>® Ochoa
alleged that when she tried to return to work after taking maternity leave, McLane informed her
that she could not resume her position unless she passed a physical capability strength test.>®
Ochoa attempted the test three times. Each time she failed and, as a result, was terminated.®’

The EEOC undertook an investigation into the charge, requesting certain information from
McLane, including information on the strength test and the employees who had been required to
take the test.>® McLane complied with most of the EEOC’s requests but refused to disclose

“1d.

*1d.

*|d. at *7.

*L EEOC v. McLane Co., 804 F.3d 1051 (9th Cir. 2015).

2 EEOC v. McLane Co., No. 12-CV-2469-PHX-GMS, 2012 WL 5868959 (D. Ariz. Nov. 19, 2012).

*% See Laura J. Maechtlen and Courtney K. Bohl, Ninth Circuit: The EEOC Can Subpoena Extensive
Employee Information, WORKPLACE CLASS ACTION BLOG (Nov. 2, 2015), available at
http://www.workplaceclassaction.com/2015/11/ninth-circuit-the-eeoc-can-subpoena-extensive-employee-
information/.

** McLane Co., 804 F.3d at 1059.
*° |d. at 1053-54.

% 1d.

" |d. at 1054.

%% 1d.
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pedigree information of its employees and the reasons it terminated employee test takers.* The
EEOC filed a subpoena enforcement action against McLane seeking this information.

In considering whether the EEOC was entitled to employee pedigree information, the Ninth
Circuit clarified that the EEOC is entitled to “virtually any material that might cast light on the
allegations against the employer.” Under this loose standard, the Ninth Circuit held that
employee pedigree information was relevant to the EEOC’s investigation because such
information could be used by the EEOC to speak with other employees who took the test and
determine whether there was any truth to Ochoa’s allegations.®*

The Ninth Circuit rejected all three of McLane’s arguments against the enforcement of the
subpoena. First, it rejected McLane’s argument that pedigree information was not relevant to the
charge because Ochoa only alleged a disparate impact claim, not a disparate treatment claim.
The Ninth Circuit found such information was relevant, reasoning that Ochoa'’s charge is framed
“general enough” to support either theory.®® Second, it rejected McLane’s argument that
pedigree information was not necessary to the EEOC's investigation. The Ninth Circuit stressed
that the governing standard was relevance, not necessity, and noted that the pedigree
information was clearly relevant to Ochoa’s charge.®

Third, the Ninth Circuit rejected McLane’s argument that pedigree information was not relevant
because the strength test was neutrally applied, which McLane argued cannot, by definition,
give rise to disparate treatment, systemic or otherwise.® The Ninth Circuit reasoned that even if
the strength test applied to everyone, the test still could be applied in a discriminatory manner.
For example, McLane could fire the women who failed the test but not the men who failed.®

Finally, the Ninth Circuit turned to the issue of whether the EEOC was entitled to the reasons
McLane terminated test takers.®” Although it determined that this information was relevant to the
EEOC's investigation, it noted that McLane did not have to produce this information if it would
be unduly burdensome.®® The Ninth Circuit thus remanded this issue to the District Court for
further consideration.

*1d. at 1056.

1 1d. at 1056-57.
21d. at 1057.

% |d. at 1057-58.
% |d. at 1058.
®7|d. at 1058-59.
% |d. at 1059.
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C. Conciliation Phase

If the EEOC finds that there is reasonable cause to believe that an employer violated one of the
statutes, the District Director will issue a determination letter.®® The determination will identify
the nature of the alleged violations and generally those who the EEOC believes were harmed by
the employer’s conduct. Determination letters also will include an invitation to participate in
conciliation efforts.

In its 2015 Performance Accountability Report, the EEOC trumpeted “record success” in
conciliation of private sector charges.”® The EEOC reported that 44 percent of conciliations
ended with voluntary resolutions last year, with even greater success - 64 percent - for systemic
investigations.”

The descriptions provided by the EEOC in its determinations are often so general as to leave
the employer wondering the basis for the EEOC'’s decision. Where class-wide violations have
been found, it is often not clear even who the EEOC considers to be included in the class.
These vagaries pose a significant hurdle to employers trying to value the charges for
conciliation purposes.

Perhaps the single most significant development in EEOC litigation this year was the decision
issued by the U.S. Supreme Court on April 29, 2015, in Mach Mining, LLC v. EEOC.”? In Mach
Mining, the Supreme Court unanimously rejected the EEOC's view that its statutorily-required
conciliation activities may not be reviewed by the courts. This is a groundbreaking decision
because it means that the EEOC can no longer file suit against employers without engaging in a
meaningful process of conciliation. And it should give employers a chance to resolve claims
before they are brought in federal court.” The far-reaching effects of this decision are difficult to

%929 C.F.R. § 1601.21.

© U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, FISCAL YEAR 2015 PERFORMANCE AND
ACCOUNTABILITY REPORT, supra note 19, at 7.

4.

2 Mach Mining v. EEOC, 135 S. Ct. 1645 (2015). In addition to the briefs submitted by the parties, on
September 11, 2014, Seyfarth Shaw LLP submitted an amicus brief in support of Mach Mining’s position
on behalf of the American Insurance Association (“AlA”).See Gerald L. Maatman, Jr., Lorie Almon,
Rebecca Bjork, and Christopher DeGroff, The Defense Amicus Briefs Submitted To The SCOTUS In
EEOC v. Mach Mining, WORKPLACE CLASS ACTION BLOG (Sept. 11, 2014), available at
http://www.workplaceclassaction.com/2014/09/the-defense-amicus-briefs-submitted-to-the-scotus-in-
eeoc-v-mach-mining/.

3 See Gerald L. Maatman, Jr., Christopher Cascino, and Matthew Gagnon, Supreme Court Victory For
Employers Today In Mach Mining v. EEOC, WORKPLACE CLASS ACTION BLOG (Apr. 29, 2015), available at
http://www.eeoccountdown.com/2015/04/29/supreme-court-victory-for-employers-today-in-mach-mining-
v-eeoc/; Seyfarth Shaw LLP, SCOTUS Benchslaps The EEOC — An Analysis Of The Mach Mining v.
EEOC Decision, WORKPLACE CLASS ACTION BLOG (May 6, 2015), available at
http://www.eeoccountdown.com/2015/05/06/scotus-benchslaps-the-eeoc-an-analysis-of-the-mach-
mining-v-eeoc-decision/; Gerald L. Maatman, Jr., U.S. Supreme Court Hears Oral Argument In Mach
Mining v. EEOC, WORKPLACE CLASS ACTION BLOG (Jan. 13, 2015), available at
http://www.workplaceclassaction.com/2015/01/u-s-supreme-court-hears-oral-argument-in-mach-mining-v-
eeoc/; Gerald L. Maatman, Jr., Last Brief Filed Today With The SCOTUS in Mach Mining Case,
WORKPLACE CLASS ACTION BLOG (Dec. 1, 2014), available at
http://www.workplaceclassaction.com/2014/12/last-brief-filed-today-with-the-scotus-in-mach-mining-case/;
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predict, but at a minimum, it means that employers are in a significantly better position to try to
settle claims with the EEOC on reasonable terms than they have been in the past. Any
employer who has ever been across the “v” from the EEOC knows that any opportunity to avoid
the expense and burden of EEOC litigation is a cause for celebration.

1. Case Study No. 1: Strategic Litigation And The Mach Mining Decision
a. How Did We Get Here?

The EEOC has been arguing for years that its alleged failure to conciliate prior to bringing suit —
as Title VII requires it to do’* — cannot be used by employers to get an EEOC lawsuit thrown out
of court.” In essence, the EEOC'’s position was that the manner in which it conducts its
statutorily-required conciliation process is immune from judicial oversight or review.”® In
December 2013, the U.S. Court of Appeals for the Seventh Circuit agreed with this position,
holding that employers could not use the EEOC's failure to conciliate as an affirmative defense
to the merits of an employment discrimination suit brought by the Commission.”” On June 30,
2014, the Supreme Court granted certiorari to review that decision.”

The road to the Supreme Court’'s Mach Mining decision is worth reviewing in some detail
because it illustrates how the EEOC — as the primary agency in charge of enforcing the equal
employment opportunity laws — is uniquely positioned to blanket the country with a consistent
litigation position, and then strategically build on openings provided by lower court decisions to
cement that interpretation into law.

Gerald L. Maatman, Jr., Amicus Filed Today In Support Of The Government’s Position In Mach Mining v.
EEOC, WORKPLACE CLASS ACTION BLOG (Nov. 3, 2014), available at
http://www.workplaceclassaction.com/2014/11/amicus-filed-today-in-support-of-the-governments-position-
in-mach-mining-v-eeoc/; The Defense Amicus Briefs Submitted To The SCOTUS In EEOC v. Mach
Mining, supra note 72; Gerald L. Maatman, Jr. and Jennifer A. Riley, Mach Mining Gets Last Word At The
SCOTUS In Its Quest For Clarification Of EEOC’s Conciliation Obligations, WORKPLACE CLASS ACTION
BLOG (June 5, 2014), available at http://www.workplaceclassaction.com/2014/06/mach-mining-gets-last-
word-at-the-scotus-in-its-quest-for-clarification-of-eeocs-conciliation-obligations/.

™ The ADEA also requires the EEOC to engage in conciliation prior to suit: “Before instituting any action
under this section, the Equal Employment Opportunity Commission shall attempt to eliminate the
discriminatory practice or practices alleged, and to effect voluntary compliance with the requirements of
this chapter through informal methods of conciliation, conference, and persuasion.” 29 U.S.C. § 626(b).
The ADA requires the EEOC to follow the procedures set forth in Title VII. 42 U.S.C. § 12117(a).

® Gerald L. Maatman, Jr. and Rebecca Bjork, The EEOC’s Most Important Brief Of The Year Filed With
The U.S. Supreme Court — The Lines Are Drawn In The Mach Mining Appeal, WORKPLACE CLASS ACTION
BLOG (Oct. 28, 2014), available http://www.workplaceclassaction.com/2014/10/the-eeocs-most-important-
brief-of-the-year-filed-with-the-u-s-supreme-court-the-lines-are-drawn-in-the-mach-mining-appeal/.

®d.

" See Mach Mining, LLC v. EEOC, 738 F.3d 171, 172 (7th Cir. 2013); see also Gerald L. Maatman, Jr.,
Jennifer A. Riley, and Rebecca S. Bjork, SCOTUS Agrees To Consider Scope Of The EEOC's Statutory
Duty To Conciliate, WORKPLACE CLASS ACTION BLOG (June 30, 2014), available at
http://www.workplaceclassaction.com/2014/06/scotus-agrees-to-consider-scope-of-the-eeocs-statutory-
duty-to-conciliate/.

® Mach Mining, LLC v. EEOC, 738 F.3d 171 (7th Cir. 2013).
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The EEOC has been very aggressive in challenging the use of “failure-to-conciliate” as a
defense through targeted motions for summary judgment, like the one that gave rise to the
Mach Mining decision in the Seventh Circuit.” Over the course of many years, the EEOC’s
efforts eventually resulted in a circuit split. The Fourth, Sixth and Tenth Circuits allowed district
courts to review the EEOC’s conciliation efforts to determine whether those efforts met a
minimal level of good faith.®° The Second, Fifth and Eleventh Circuits applied a three-part test to
evaluate the EEOC's conciliation efforts.?" This test required a district court to assess whether
the EEOC: (1) outlined to the employer its cause for believing Title VII had been violated, (2)
gave the employer a chance to comply voluntarily, and (3) responded in a reasonable and
flexible manner to the reasonable attitudes of the employer.®

The Seventh Circuit had not opined on this issue until it issued its Mach Mining decision in
December 2013.% But an earlier Seventh Circuit decision, EEOC v. Caterpillar, Inc.,®* had
opened the door to the Mach Mining decision in holding that the EEOC’s decision as to whether
there is probable cause to sue is generally not reviewable.?® In that case, the EEOC had
investigated a single charge of discrimination, but later concluded that it had “reasonable cause
to believe that Caterpillar discriminated against [the charging party] and a class of female
employees, based on their sex.”®

Caterpillar challenged the EEOC's probable cause determination on the basis that the
allegations of plant-wide discrimination were unrelated to the charging party’s charge.®” The
Seventh Circuit addressed the following question: “[ijn determining whether the claims in an
EEOC complaint are within the scope of the discrimination allegedly discovered during the
EEOC's investigation, must the court accept the EEOC's Administrative Determination
concerning the alleged discrimination discovered during its investigation, or instead, may the
court itself review the scope of the investigation?"®® The Seventh Circuit ultimately held that the
EEOC'’s decision concerning the existence of probable cause to sue is generally not reviewable
by the courts.®

" See, e.g., EEOC v. New Prime, Inc., 42 F. Supp. 3d 1201 (W.D. Mo. 2014); EEOC v. Bass Pro Outdoor
World, LLC, No. 4:11-CV-3425, 2013 WL 5515345 (S.D. Tex. Oct. 2, 2013); EEOC v. Riverview Animal
Clinic, P.C., 761 F. Supp. 2d 1296 (N.D. Ala. 2010).

% See, e.g., EEOC v. Keco Indus., Inc., 748 F.2d 1097, 1102 (6th Cir. 1984); EEOC v. Radiator Specialty
Co., 610 F.2d 178, 183 (4th Cir. 1979): EEOC v. Zia Co., 582 F.2d 527, 533 (10th Cir. 1978).

8 See, e.g., EEOC v. Asplundh Tree Expert Co., 340 F.3d 1256, 1259 (11th Cir. 2003); EEOC v. Johnson
& Higgins, Inc., 91 F.3d 1529, 1534 (2d Cir. 1996); and EEOC v. Klinger Elec. Corp., 636 F.2d 104, 107
(5th Cir. 1981).

82 Asplundh Tree Expert Co., 340 F.3d at 1259.

8 Mach Mining, LLC v. EEOC, 738 F.3d 171 (7th Cir. 2013).
8 EEOC v. Caterpillar, Inc., 409 F.3d 831 (7th Cir. 2005).

% |d. at 833.

% |d. at 832.

7 1d.
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Relying on that decision in Mach Mining, the Seventh Circuit broke from its sister circuits and
ruled that the EEOC'’s failure to conciliate is not an affirmative defense to the merits of an
employment discrimination suit brought by the Commission.*® The Seventh Circuit held that
“Title VII contains no express provision” for this defense and that “conciliation is an informal
process entrusted solely to the EEOC’s expert judgment and that the process is to remain
confidential.”* The court concluded that there was no affirmative defense for “failure-to-
conciliate” and that a court should look no further than the face of the complaint to determine
that the EEOC had pled that it met its conciliation obligation.’” This is the approach that was
later reversed by the Supreme Court.

b. The Supreme Court’s Decision

Employers could not have asked for a more sweeping denunciation of the EEOC'’s position that
its pre-suit conduct was beyond the scope of any judicial oversight or control. In a unanimous
opinion authored by Justice Kagan, the Supreme Court held that there is a “strong presumption
favoring judicial review of administrative action.”® It referenced conciliation as a required step in
the administrative process, and acknowledged that “[c]ourts routinely enforce such compulsory
prerequisites to suit in Title VII litigation.”* Absent the federal courts’ power to review the
EEOC's conciliation efforts, “the Commission’s compliance with the law would rest in the
Commission’s hands alone.” Such a result would be contrary to “the Court’s strong presumption
in favor of judicial review of administrative action.”” As the Supreme Court further explained,
“the point of judicial review is instead to verify the EEOC’s say-so0,” and to “determine that the
EEOC actually, and not purportedly” met its obligations.®

Critically, the Supreme Court acknowledged that conciliation is a crucial step in realizing Title
VII's legislative goals of making “cooperation and voluntary compliance” the “preferred means”
of “bringing employment discrimination to an end.”®” The Supreme Court also observed that “the
statute provides certain concrete standards pertaining to what [conciliation] must entail,”
pointing to the statutory language specifying the obligation to engage in “informal methods of
conference, conciliation, and persuasion” regarding the “alleged unlawful employment

% Mach Mining, 738 F.3d at 172; see also SCOTUS Agrees To Consider Scope Of The EEOC’s Statutory
Duty To Conciliate, supra note 77.

%t Mach Mining, 738 F.3d at 174.

%2 |d. at 184; see also Christopher DeGroff, Gerald L. Maatman, Jr., and Howard M. Wexler, Seventh
Circuit Gives Employers A Lump Of Coal And Says Bye-Bye To Failure To Conciliate Defense,
WORKPLACE CLASS ACTION BLOG (Dec. 21, 2013), available at
http://www.workplaceclassaction.com/2013/12/seventh-circuit-gives-employers-a-lump-of-coal-and-says-
bye-bye-to-failure-to-conciliate-defense/.

% Mach Mining, 135 S. Ct. at 1651 (internal quotation omitted).
*1d.
*1d. at 1652-53.

% 1d. at 1653 (emphasis in original).

"1d.at 1651 (internal quotation omitted).
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practice.”®® The Court concluded that, “[i]f the Commission does not take those specified
actions, it has not satisfied Title VII's requirement to attempt conciliation.*

Starting with the plain language of the statute, the Supreme Court noted that Title VII requires
the EEOC to attempt to settle claims prior to bringing a lawsuit through “conference, conciliation,
and persuasion.” Boiling that down to its essence, the Supreme Court held that the EEOC
must “tell the employer about the claim — essentially, what practice has harmed which person or
class — and must provide the employer with an opportunity to discuss the matter in an effort to
achieve voluntary compliance.”® A court reviewing the EEOC’s conciliation efforts must be
satisfied that the EEOC has actually gone through that process.

Employers may have been happier had the Court stopped there.'® But Justice Kagan went on
to write that the EEOC could fulfill its obligation by submitting an affidavit stating that it has
performed its obligations.'® If the employer then counters with a credible affidavit or other
evidence that demonstrates that the EEOC “did not provide the requisite information about the
charge or attempt to engage in a discussion about conciliating the claim,” then a federal court
must conduct the fact-finding necessary to decide that dispute.'®* If the court finds that the
EEOC's efforts were inadequate, then the case should be stayed so that the EEOC can
undertake the necessary efforts to satisfy its conciliation requirement.*®

The far-reaching implications of the Mach Mining decision are up for debate. On the one hand,
the Supreme Court held in no uncertain terms that the EEOC is not above the law; its
conciliation efforts must comply with Title VIl and they are subject to judicial review. On the
other hand, by setting forth such a narrow grounds for involvement by the courts, the decision
raises a number of questions about how it can be used by employers who want to reign in the
Commission’s excesses.

c. Where Will The Lower Courts Go With Mach Mining?

The Mach Mining decision is still just a few months old, so it is not yet clear how courts will
interpret this decision when deciding employers’ challenges to the manner in which the EEOC
conducts its conciliations. Ultimately, it will be up to the lower courts to define how this issue
changes the landscape of EEOC litigation. This case has generated considerable interest. Now
that we have the Supreme Court’s decision, the conversation has not stopped. Everyone is
wondering: where do we go from here?

In one of the first decisions to apply the level of judicial review articulated in Mach Mining, Judge
Gregory L. Frost of the U.S. District Court for the Southern District of Ohio breathed some life

% 1d.

% |d. at 1652.
190 4. at 1651.
10 |d. at 1652.
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See, e.g., Supreme Court Victory For Employers Today In Mach Mining v. EEOC, supra note 73.

19 Mach Mining, 135 S. Ct. at 1656.
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into the conciliation defense. On June 29, 2015, Judge Frost held in EEOC v. OhioHealth
Corp.'® that the EEOC had failed to satisfy its obligation and stayed the case so that the EEOC
could engage in the requisite conciliation.'®” The court held that this threshold issue of
conciliation must be decided before reaching the merits, and to do otherwise would be “put[ting]
the cart before the horse.”%

Keying off the Supreme Court’s language in the Mach Mining decision, Judge Frost held that to
meet its obligation to conciliate, the EEOC must inform the employer about the specific
allegations and must try to engage the employer in some form of discussion so as to give the
employer an opportunity to remedy the allegedly discriminatory practice.'® The EEOC
presented a sworn affidavit stating that it had issued a determination on September 15, 2011,
engaged in communications with OhioHealth until October 14, 2011, and only brought suit after
OhioHealth rejected the EEOC'’s conciliation proposal.*'® OhioHealth countered with its own
declaration, which stated that the EEOC's conciliation process amounted to a take-it-or-leave-it
proposition, which ended in the Commission declaring the conciliation efforts a failure even
though OhioHealth had made it clear that it was “ready and willing to negotiate.”**

The court held that there were questions of fact as to whether the EEOC had properly attempted
to engage in conciliation as required by statute, or if it had gone through the motions of
conciliation for the sake of appearances only: “if the proceedings were for appearances only,
then there never was a real attempt to engage in conciliation as the law requires.”*? The court
concluded that “an unsupported demand letter such as the one involved here alone cannot
logically constitute an attempt to inform and engage in the conciliation process,” because it does
not provide the employer with any meaningful opportunity to remedy the alleged
discrimination.'*®

In conclusion, the court lambasted the EEOC’s approach to conciliation and opened the door for
a future attack on the Commission’s conciliation procedures: “[I]f the EEOC continues down this
dangerous path and fails to engage in good faith efforts at conciliation as ordered, this Court will
impose any or all consequences available, including but not limited to contempt and dismissal of
this action for failure to prosecute.”*

1% EEOC v. OhioHealth Corp., No. 2:13-CV-780, 2015 WL 3952339 (S.D. Ohio June 29, 2015).

1971d. at *4-5; see also Gerald L. Maatman, Jr. and Howard M. Wexler, Court Shoots Down The EEOC At
“Mach” Speed Based On “Sham” Conciliation Process, WORKPLACE CLASS ACTION BLOG (July 6, 2015),
available at http://www.workplaceclassaction.com/2015/07/court-shoots-down-the-eeoc-at-mach-speed-
based-on-sham-conciliation-process/.

1% OhioHealth Corp., 2015 WL 3952339, at *1.

199 1d. at *2.
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On July 7, 2015, the United States District Court for the District of Columbia came to a different
conclusion in EEOC v. Blinded Veterans Association.!*® In that case, the court held that the
EEOC satisfied its conciliation obligation when it made a specific offer that included both
monetary and non-monetary terms to each of the three charging parties.**® The employer raised
no objection to the non-monetary terms.**” But the employer and the Commission did go
through several rounds of negotiation over the amount of the monetary terms, with both sides
giving ground.™® It was only after the employer demanded additional concessions from one of
the charging parties that the EEOC determined that conciliation had not been successful.**°

As these rulings show, the implications of Mach Mining are far from decided, and how it should
be applied is a matter that is still very much in dispute. Some courts have been quick to
conclude that the EEOC meets its obligation as long as there is some evidence of an attempt to
reach resolution by negotiation. For example, in EEOC v Jetstream Ground Services, Inc.,**° the
U.S. District Court for the District of Colorado found that the EEOC had met its obligation when
the parties had exchanged written conciliation proposals five times and met in person once, and
when the EEOC had twice reduced its requested damages offers.'** Other courts, like Judge
Frost’s decision in OhioHealth Corp., have been willing to send the EEOC back to the drawing
board if there is little evidence that the EEOC negotiated in a meaningful way.

d. Is The Past Completely History?

The courts that have continued to fault the EEOC’s conciliation efforts post-Mach Mining
usually focus on Justice Kagan's admonition that the purpose of the conciliation requirement is
to allow the employer a chance to rectify the alleged discrimination. For example, in EEOC v.
GNLYV Corp., the court refused to grant summary judgment for the EEOC because it had not
provided information about one of the charges it was attempting to conciliate, which would have
allowed the employer a chance to rectify that claim of discrimination.*?

This focus on the employer’s ability to “right the wrong” echoes the three-part test that the

Second, Fifth, and Eleventh Circuits had applied to evaluate the EEOC's conciliation efforts.'*

5 EEOC v. Blinded Veterans Ass'n, No. 14-CV-2102, 2015 WL 5148737 (D.D.C. July 7, 2015).

1% 1d. at *8.
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120 See, e.g., EEOC v Jetstream Ground Servs., Inc., No. 13-CV-02340, 2015 WL 5697315 (D. Colo.
Sept. 29, 2015).

21 1d. at *5.

122 EEOC v. GNLV Corp., No. 2:06-CV-1225, 2015 WL 3467092 (D. Nev. June 1, 2015); see also EEOC
v. Amsted Rail Co., Inc., No. 14-CV-1292 (S.D. Ill. July 21, 2015) (rejecting EEOC'’s attempt to strike
failure to conciliate defense from defendant’s answer).

123 See, e.g., EEOC v. Asplundh Tree Expert Co., 340 F.3d 1256, 1259 (11th Cir. 2003); EEOC v.
Johnson & Higgins, Inc., 91 F.3d 1529, 1534 (2d Cir. 1996); and EEOC v. Klinger Elec. Corp., 636 F.2d
104, 107 (5th Cir. 1981).
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And at least one court appears to have imported some elements of the Tenth Circuit’s “good
faith” test into the Mach Mining decision itself.***

On October 23, 2015, the U.S. District Court for the District of Colorado denied the EEOC's
motion to reconsider the court’s earlier decision dismissing a claim for lack of conciliation.*?® In
EEOC v. CollegeAmerica Denver, Inc.,"?® the EEOC alleged that CollegeAmerica’s separation
agreement violated the federal age discrimination laws because it interfered with the EEOC'’s
statutorily assigned responsibility to investigate charges of discrimination in violation of the
ADEA.*’ The case arose after a campus director signed a separation agreement in September
2012 that conditioned the receipt of separation benefits on, among other things, her promise not
to file any complaint or grievance with any government agency or to disparage
CollegeAmerica.*®

The EEOC alleged that the agreement would have the effect of preventing her from reporting
any alleged employment discrimination to the EEOC or filing a discrimination charge.*® In
particular, the EEOC asserted three claims: (1) a claim asserting that CollegeAmerica, through
the Agreement, denied the charging party the full exercise of her rights under the ADEA and
interfered with the statutorily assigned responsibility of the EEOC and state Fair Employment
Practices Agencies' (“FEPAS”) to investigate charges of discrimination in violation of Section
7(f)(4) of the ADEA,; (2) a claim asserting that CollegeAmerica, through the Separation
Agreements, denied other employees the full exercise of their rights under the ADEA and
interfered with the statutorily assigned responsibility of the EEOC and FEPAs to investigate
charges of discrimination in violation of Section 7(f)(4) of the ADEA,; and (3) a claim asserting
that CollegeAmerica retaliated against the charging party by filing a state court action in
violation of Section 4(d) of the ADEA.**

124 A version of a “good faith” standard was explicitly rejected by the Supreme Court in Mach Mining. But

that standard was based on a test arising out of labor disputes under the NLRA. See Mach Mining, 135 S.
Ct. at 1654-55 (“In addressing labor disputes, courts have devised a detailed body of rules to police good-
faith dealing divorced from outcomes — and so to protect the NLRA's core procedural apparatus. But
those kinds of rules do not properly apply to a law that treats the conciliation process not as an end in
itself, but only as a tool to redress workplace discrimination.”).

125 5ee Gerald L. Maatman, Jr. and Howard M. Wexler, Another One Bites The Dust At “Mach” Speed:
EEOC'’s Age Discrimination Lawsuit Dismissed Based On Failure To Conciliate, WORKPLACE CLASS
ACTION BLOG (Oct. 29, 2015), available at http://www.workplaceclassaction.com/2015/10/another-one-
bites-the-dust-at-mach-speed-eeocs-age-discrimination-lawsuit-dismissed-based-on-failure-to-conciliate/.

126 EEOC v. CollegeAmerica Denver, Inc., No. 14-CV-01232, 2015 WL 6437863 (D. Colo. Oct. 23, 2015).
127
d. at *1.

128 EEOC v. CollegeAmerica Denver, Inc., 75 F. Supp. 3d 1294, 1296 (D. Colo. 2015).
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Id.; see also See Chris DeGroff and Laura Maechtlen, Separation Agreement Attack Redux — EEOC
Takes Another Swing At Employer’s Standard Release Language, And Loses On Key Claims,
WORKPLACE CLASS ACTION BLOG (Dec. 8, 2014), available at
http://www.workplaceclassaction.com/2014/12/separation-agreement-attack-redux-eeoc-takes-another-
swing-at-employers-standard-release-language-and-loses-on-key-claims/; Press Release, Equal
Employment Opportunity Commission, CollegeAmerica Sued by EEOC For Age Discrimination and
Retaliation, (May 5, 2014), available at http://www.eeoc.gov/eeoc/newsroom/release/5-5-14.cfm.
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On December 2, 2014, the district court dismissed the second claim for lack of jurisdiction due
to the EEOC's failure to satisfy its conciliation requirement, which the court held was a
jurisdictional prerequisite to bringing a lawsuit.*** In particular, the court held that the EEOC
failed to provide CollegeAmerica with notice in its letter of determination that the “form”
separation agreements purportedly violated the ADEA, noting that the EEOC had been unaware
of their existence at that time.*** Because the EEOC failed to raise concerns about the “form”
separation agreements at the conciliation meeting, the EEOC failed to give notice about or
conciliate that issue.™*®

Relying on Tenth Circuit precedent, the court refused to stay proceedings for further conciliation
efforts because the EEOC had not made a sufficient initial effort “by providing the defendant an
adequate opportunity to respond to all charges and negotiate possible settlements” that would
justify a stay.™ It was this aspect of the decision that the EEOC asked the court to
reconsider.'®

On October 23, 2015, the court stuck to its prior decision even in light of the Mach Mining
decision. The EEOC had introduced new evidence to establish that it in fact was aware of the
form separation agreements at the time the letter of determination was issued.**® The court was
convinced by the evidence that the EEOC had obtained copies of the separation agreements
during its investigation of the charging party’s claims.*®” But that did not change the fact that the
EEOC had not provided notice of the EEOC’s claims when it issued its letter of determination.*®®

Although the letter had requested that CollegeAmerica “revise its form severance agreement to
comply with the ADEA and make it clear that employees retain the right to file charges and
cooperate with the EEOC,” it failed to reference the agreements in the section stating its
findings of unlawful practices.'* Moreover, it was apparent from subsequent correspondence
from CollegeAmerica that the company did not understand that the form separation agreements
were part of the EEOC’s investigation.**® Echoing — but not citing — the Tenth Circuit precedent
that had driven its earlier decision, the court held that the new evidence did not alter its previous

131 |d. at 1302—03. The court also held that there was no justiciable controversy over the EEOC's first

claim because CollegeAmerica provided evidence that it did not assert such a waiver in connection with
her EEOC charges or state court action, and provided an affidavit stating that the employer did not and

would never assert that the individual separation agreement constitutes a waiver of ADEA rights. Id. at

1299-1300.

132 1d. at 1302.
133 1d. at 1302-03.

134 |d. at 1302 (citing EEOC v. Prudential Fed. Sav. & Loan Assoc., 763 F.2d 1166, 1169 (10th Cir.1985);
Marshall v. Sun Oil Co. of Pa., 592 F.2d 563, 566—67 (10th Cir.1979); EEOC v. Zia Co., 582 F.2d 527,
533 (10th Cir.1978).

1% See Another One Bites The Dust At “Mach” Speed: EEOC'’s Age Discrimination Lawsuit Dismissed
Based On Failure To Conciliate, supra note 125.
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finding that “there is no evidence that the Separation Agreements were addressed at the parties'
conciliation meeting or [its] conclusion that this meeting therefore likewise failed to provide the
requisite notice to CollegeAmerica that these Agreements were part of the EEOC's
investigation.”*

Turning to Mach Mining, the court noted that that decision did not address Title VII's “notice”
requirement, which is comparable to that of the ADEA.**? Moreover, the court held that the
EEOC's efforts at conciliation were still inadequate under Mach Mining because it had “failed to
provide adequate notice to CollegeAmerica that the Separation Agreements were part of the
EEOC investigation and findings of unlawful practices by CollegeAmerica,” and therefore failed
“to give CollegeAmerica an opportunity to voluntarily revise them.”*** The court also found that a
stay, which would allow the EEOC to conciliate the claim regarding the form separation
agreements, was unwarranted due to the EEOC'’s delay in bringing the motion for
reconsideration.*** Accordingly, the court stood by its earlier order dismissing the claim in its
entirety.**

The Supreme Court’s interpretation of Title VII's conciliation requirements is that the EEOC
must “inform” the employer of the “specific allegation” that describes “both what the employer
has done and which employees (or what class of employees) have suffered as a result,” and
that the EEOC must engage the lawyer in a discussion “so as to give the employer an
opportunity to remedy the allegedly discriminatory practice.”*® Under the reasoning of
CollegeAmerica, the “inform” requirement could import some of the elements of the Tenth
Circuit's “good faith” test.

The standard articulated in Mach Mining also comes close to adopting the first two prongs of the
three-part test of the Second, Fifth, and Eleventh Circuits, and arguably includes some of the
information-sharing components implicit in the third prong.**” Arguably, this prior precedent
never authorized the searching level of review that the Supreme Court rejected in Mach Mining
and, therefore, was not explicitly rejected by that decision.'*®

If courts interpret the Mach Mining decision in this manner, it may open the door for employers
to rely on earlier decisions for guidance as to what the EEOC must do to meet its obligation to
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%% Mach Mining, 135 S. Ct. at 1655-56.

47 Compare this with the three-part test required by the district court to assess whether the EEOC: (1)

outlined to the employer its cause for believing Title VII had been violated, (2) gave the employer a
chance to comply voluntarily, and (3) responded in a reasonable and flexible manner to the reasonable
attitudes of the employer. Asplundh Tree Expert Co., 340 F.3d at 1259.

8 See, e.g., EEOC v. McGee Bros., Co., No. 3:10-CV-142, 2011 WL 1542148, at *4-5 (W.D.N.C. Apr.
21, 2011) (“[T]here is no requirement that the EEOC continue to negotiate once the futility of conciliation
has become apparent.”); EEOC v. Mastec N. Am., Inc., No. 8:05-CV-1226, 2006 WL 3949167 at *8—9
(M.D. Fla. Oct. 24, 2006) (“The fact that MasTec was dissatisfied with the EEOC's explanation of its
Determination is not a reason to find that the EEOC acted unreasonably.”).
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conciliate. For example, some courts have held that the EEOC failed to conciliate when it failed
to provide the basis for its theory of liability, and when it withheld basic information underlying its
claim for monetary relief.

For example, in Asplundh Tree Expert Co., the EEOC brought suit against a company that had
contracted with the city of Gainesville, Florida to dig ditches and lay underground cable.**® The
EEOC alleged under a joint employer theory that one of the company’s employees was
subjected to racial discrimination and harassment by a city employee who visited the worksite to
inspect the company’s work.**® The EEOC sent a proposed conciliation agreement to the
employer that did not explain its theory as to why the company should be held liable for the
actions of someone who was not employed by the company.*™ The EEOC then abruptly ended
the conciliation process after the company’s lawyer contacted the Commission to discuss the
matter.” The Eleventh Circuit held that the EEOC had failed to conciliate because, among
other things, it had failed to identify its theory of liability against the company.**®

In other cases, courts have held that the EEOC's failure to divulge the basis for its demand for
monetary relief evidences a failure to conciliate. For example, in EEOC v. High Speed
Enterprises, Inc.,*®* the court found that the EEOC failed to conciliate when it “refused to provide
any basis for its damages calculations despite Defendant’s repeated requests.”**® Similarly, in
EEOC v. La Rana Hawaii, LLC,**® the court found that the EEOC failed to conciliate when
“despite Defendants' repeated requests, the EEOC did not furnish information regarding the
class of unnamed ‘aggrieved individuals,’ the allegedly unlawful acts, or any other fact that
would put Defendants on notice of the class or its claims.”’

149 Asplundh Tree Expert Co., 340 F.3d at 1257.
150 Id

151 1d. at 1258.
152 |d

%3 1d. at 1260; see also EEOC v. UMB Bank, N.A., 432 F. Supp. 2d 948, 955 (W.D. Mo. 2006) (“The
EEOC provided UMB with no basis for its conclusion that Graves did not require voice recognition
software, other than Graves' own assertion that such software was not required. Without the opportunity
to assess Graves' ability to perform the Customer Service Representative position, UMB had no
foundation from which to engage in meaningful conciliation discussions or to generate a conciliation
proposal.”).

1 EEOC v. High Speed Enters., Inc., No. 08-CV-01789, 2010 WL 8367452 (D. Ariz. Sept. 30, 2010).
%% 1d. at *5.
¢ EEOC v. La Rana Haw., LLC, 888 F. Supp. 2d 1019 (D. Haw. 2012).

%7 |d. at 1045; see also EEOC v. First Midwest Bank, N.A., 14 F. Supp. 2d 1028, 1032-33 (N.D. IIl. 1998)
(finding that the EEOC failed to conciliate where it refused to provide any information regarding the class
or its calculation of damages); EEOC v. Anderson’s Rest. of Charlotte, Inc., No. 86-CV-002, 1986 WL
192883, at *6 (W.D.N.C. Apr. 20, 1986) (“This Court is of the opinion that a small corporation, such as
Defendant, cannot reasonably be expected to agree to the payment of such a substantial amount of
damages without being provided with the basis for such a demand.”).
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2. How Will Mach Mining Impact Employers’ Defense That The EEOC Failed
To Investigate Its Claim Before Bringing A Lawsuit?

The EEOC may only prosecute claims pursuant to its statutory authority. The equal employment
opportunity laws give the EEOC the power to bring claims on behalf of individuals and classes
of individuals subject to a statutory scheme that favors the administrative rather than judicial
resolution of discrimination disputes.'*® Under Title VII, the EEOC may not bring suit on a
charge before “mak[ing] an investigation thereof,” determining whether there is “reasonable
cause to believe that the charge is true,” and “endeavor[ing] to eliminate any such alleged
unlawful employment practice by informal methods of conference, conciliation, and
persuasion.”* The conciliation requirement was the subject of the Supreme Court’s Mach
Mining decision. But in squarely holding that the EEOC'’s pre-suit conduct is not immune from
judicial review, that decision has potential applicability to other aspects of the pre-suit phase of
an EEOC enforcement action.

Another hotly disputed area is the EEOC’s duty to investigate a charge of discrimination before
it files a lawsuit. The impact of Mach Mining is only beginning to take shape with respect to this
requirement, but the initial decisions have not been entirely positive for employers. Unlike with
conciliation, the first courts to apply Mach Mining in the context of the EEOC’s duty to
investigate have focused on the limited scope of a court’s power to review the EEOC’s pre-sulit
conduct, rather than on the Supreme Court’s rejection of the EEOC'’s position that that conduct
should be immune from judicial review.

On May 5, 2015, in EEOC v. Sterling Jewelers Inc.,*® the Second Circuit reversed the decisions
of District Court Judge Richard J. Arcara and Magistrate Judge Jeremiah J. McCarthy of the
U.S. District Court for the Western District of New York, which had dismissed a nationwide
pattern or practice case against Sterling Jewelers, Inc. because the EEOC had failed to
investigate the claim that it actually brought. In that case, the EEOC investigated 19 charges
brought by women who claimed that Sterling discriminated against them in pay and/or
promotions based on their sex.’®* Sixteen of the charges alleged that Sterling engaged in a
“continuing policy or pattern and practice” of sex discrimination.'®® Although five investigators
initially investigated the charges, the EEOC later transferred all 19 charges to one
investigator.'®®

As part of its investigation, the EEOC requested copies of Sterling's company-wide protocols,
including policies governing pay, promotion, and anti-discrimination; job descriptions for sales
associates and management positions; and computerized personnel files listing employees'
hiring dates, responsibilities, and pay and promotion histories.'®** The EEOC also was able to
obtain company-wide pay and promotion data through its participation in a private mediation

%8 See, e.g., EEOC v. CRST Van Expedited, Inc., 679 F.3d 657, 674 (8th Cir. 2012).
%95 U.S.C. § 2000e-5(b).
1% EEOC v. Sterling Jewelers, Inc., 801 F.3d 96 (2d Cir. 2015).
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between the company and the charging parties (though that information was subject to a
mediation agreement that made the materials inadmissible).'®> On January 30, 2008, the EEOC
issued a Letter of Determination finding that Sterling “subjected Charging Parties and a class of
female employees with retail sales responsibilities nationwide to a pattern or practice of sex
discrimination in regard to promotion and compensation.”® This led to the EEOC filing a lawsuit
on September 23, 2008 in the Western District of New York that alleged that Sterling engaged in
sex-based pay and promotion discrimination in violation of Title VII.**’

On March 10, 2014, the District Court adopted Magistrate Judge McCarthy’'s January 2, 2014
Report, Recommendation, And Order and dismissed the EEOC'’s entire lawsuit with
prejudice.'® Magistrate Judge McCarthy had rejected the EEOC’s position that a court may not
inquire as to the scope of the EEOC’s pre-suit investigation.'®® According to Magistrate Judge
McCarthy, while courts will not review the sufficiency of the EEOC'’s pre-suit investigation,
“courts will review whether an investigation occurred,” as well as the “scope of that
investigation.”’® There was no evidence that the EEOC had investigated the 19 charges against
Sterling on a nationwide basis.*”* Although the charges were asserted on behalf of the charging
parties and “similarly situated women,” this did not demonstrate that the EEOC investigated the
nationwide pattern or practice claim that was actually brought.*”> The District Court dismissed
the lawsuit in its entirety.*”®

On May 15, 2014, the EEOC appealed the decision to the Second Circuit,'”* arguing that
Magistrate Judge McCarthy had conducted an impermissible inquiry into the sufficiency of the
EEOC's investigation, and noting that the District Court concluded that it “could and should
determine whether the Commission had conducted an appropriate investigation.”’> As with
Mach Mining, the EEOC based its argument heavily on the Seventh Circuit’'s decision in EEOC
v. Caterpillar, Inc.™

Although the Second Circuit was not willing to adopt the most extreme version of the EEOC'’s
position — that its pre-suit conduct is immune from any judicial scrutiny — it did largely agree with
the EEOC that the District Court had overstepped its authority. Relying on Mach Mining, but not
explaining how conciliation requirements were apples-to-apples to investigation requirements,
the Second Circuit held that “[tjo ensure agency compliance with Title VII, Congress empowered

165
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1" EEOC v. Sterling Jewelers, Inc., No. 14-1782 (2d Cir. May 15, 2014).
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federal courts to review whether the EEOC has fulfilled its pre-suit administrative obligations.”™"”

However, the Second Circuit went on to note that the proper scope of that review is “an issue of
first impression in this Circuit.”*"® The Second Circuit interpreted the Supreme Court’s guidance
in Mach Mining as authorizing the federal courts to review only whether an investigation had
taken place, not the sufficiency of that investigation:

Mach Mining did not address the EEOC's obligation to investigate, but we
conclude that judicial review of an EEOC investigation is similarly limited: The
sole question for judicial review is whether the EEOC conducted an investigation.
As the district and magistrate judges in this case recognized, courts may not
review the sufficiency of an investigation — only whether an investigation
occurred.'™

Without any analysis, the Second Circuit even adopted the Supreme Court’s proposed method
of ensuring compliance, noting that “[a]s with the conciliation process, an affidavit from the
EEOC, stating that it performed its investigative obligations and outlining the steps taken to
investigate the charges,” should usually suffice to satisfy a court that the investigation
requirement had been fulfilled.*® The Second Circuit ultimately concluded that unlike other
cases where it was apparent that the EEOC had failed to conduct any pre-suit investigation at
all, the record in Sterling showed that the EEOC had conducted an investigation.*®* And, relying
on the testimony of the EEOC investigator coupled with the documents in the investigative file,
the Second Circuit concluded that “the EEOC investigation was nationwide.”®* Sterling has
subsequently filed a petition for certiorari with the U.S. Supreme Court citing numerous factual
and legal errors with the Second Circuit’s ruling.

The Northern District of lllinois came to a similar conclusion in EEOC v. Autozone, Inc.'®® That
case arose out of a claim by three individuals who alleged disability discrimination.*®* The EEOC
investigated the three claims and initially issued reasonable cause determinations in September
2012 that stated that there was reason to believe that AutoZone discriminated against each of
the charging parties by refusing to make reasonable accommodations and by discharging them
in violation of the ADA.*® But then in May 2013, the EEOC amended its determinations so that
they stated that there was reasonable cause to believe that AutoZone discriminated against the
charging parties and against a “class of other employees at its stores throughout the United
States.”® The determinations based that conclusion on the fact that, “beginning in early 2009,

7 sterling Jewelers, Inc., 801 F.3d at 100.
% 1d. at 101.

79 |d. (citing EEOC v. Keco Indus., Inc., 748 F.2d 1097, 1100 (6th Cir.1984); EEOC v. CRST Van
Expedited, Inc., 679 F.3d 657, 674 (8th Cir. 2012)).
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AutoZone maintained an attendance policy under which employees were assessed points and
eventually discharged because of absences, including disability-related absences.”®’

AutoZone moved to limit the scope of this litigation to the three stores where the charging
parties had worked on the basis that the EEOC failed to conduct a nationwide investigation of
AutoZone’s employment practices.’®® This case was unusual in that it arose in the Seventh
Circuit, and therefore had to reconcile the reasoning of Caterpillar — which was still the law of
the circuit — with the reasoning of the Mach Mining decision. The court noted that “[tlhe Seventh
Circuit has not addressed whether — and, if so, how — the Supreme Court's decision in Mach
Mining affects its holding in Caterpillar.”*®

Relying on the guidance in Mach Mining that “the proper scope of judicial review of the EEOC's
pre-suit investigation should match the terms of Title VII's provisions concerning investigation,”
the court concluded that Title VII does not mandate any particular investigative techniques or
standards.'® Rather, the court reasoned that the EEOC must only conduct an investigation, and
then after that investigation is complete, determine that there is reasonable cause to believe that
the charge is true.'®* It must then issue a reasonable cause determination that describes what
the employer has done and which employees (or what class of employees) have suffered as a
result, so the parties can engage in conciliation.*** Following this logic to its conclusion, the
court found that it was able “to determine from the EEOC's amended determinations that the
EEOC conducted an ‘investigation’ as required by the Act,” and that those amended
determinations “clearly put AutoZone on notice that the EEOC has conducted an investigation of
AutoZone's attendance policy and that it may pursue charges against AutoZone for
discrimination that has occurred as a result of the policy in AutoZone's stores throughout the
United States.”*

The Autozone court’s interpretation of its power to review the EEOC's investigation is therefore
more limited than what the Second Circuit set forth in EEOC v. Sterling Jewelers, Inc. The court
held that the even the limited review that the Second Circuit conducted of the EEOC'’s
investigative file would be prohibited under Caterpillar and “appears to go beyond what the
Second Circuit identified as its proper role under Mach Mining.”*** According to the Northern
District of lllinois, under Seventh Circuit law, and limited to the facts of that case, “the EEOC has
met its burden to show that it investigated by issuing a determination that: 1) states that the
EEOC investigated and; 2) identifies the alleged discrimination discovered during the
investigation.”™

187
Id.

188 1d. at *5.

189 1d. at *12.

190 |4, at *12-13 (quoting Mach Mining, 135 S. Ct. at 1655).
¥d. at *13.

192 |d

1% 1d. at *13-14.

%% 1d. at *16-17.

% d. at *18.
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It remains to be seen how other courts will interpret the Mach Mining decision in the context of
reviewing the EEOC'’s obligation to investigate a charge prior to bringing a lawsuit. The
decisions so far have taken very different approaches. As with conciliation, employers will have
to wait and see how this issue develops over the next few years.

3. No End In Sight: Other Theories That The EEOC Is Developing To Immunize
Its Pre-Suit Conduct From Judicial Review

The EEOC is also actively exploring other avenues in its quest to increase its power and limit
the scope of its judicial oversight. In two cases brought in late FY2014, the EEOC argued that it
has the power to bring suit under an entirely different theory of pattern or practice liability, one
that does not require the EEOC to engage in pre-suit conciliation. Although one of those courts
found the EEOC’s theory unpersuasive, the other did not. But as we saw with Mach Mining, one
decision is all the EEOC needs to start opening up a line of favorable precedent, which can
grow into a circuit split, and then ultimately end at the Supreme Court. The EEOC won a victory
in late FY2015 that may be the beginning of just such a progression.

In EEOC v. CVS Pharmacy, Inc.,**® and EEOC v. Doherty Enterprises, Inc.,'*’ the EEOC argued
that it was not required to engage in any pre-suit obligations because it was bringing a claim for
“resistance” to the full enjoyment of rights created by Title VII. The EEOC claimed that its power
to bring such a “resistance” claim did not arise under section 707(e), but rather under section
707(a),1\é\éhich does not mandate the same pre-suit procedures as are required under section
707(e).

In CVS, a former CVS pharmacy manager filed a charge with the EEOC alleging that CVS
terminated her due to her sex and race.™ Although that charge was dismissed by the EEOC,
the Commission later sent CVS a letter saying that it had reasonable cause to believe that CVS
was engaged in a pattern or practice of resistance to the full enjoyment of rights secured by Title
VI1.2° The basis of the EEOC'’s “resistance” claim was that the charging party, and other
employees, had signed a standard CVS severance agreement at termination, which the EEOC
claimed interfered with those employees’ rights to file charges, communicate voluntarily, and
participate in investigations with the EEOC and other state agencies.?* Hence, by using this
standard severance agreement, CVS had “engaged in a pattern or practice of resistance to the
full enjoyment of rights secured by Title VII."2%

1% EEOC v. CVS Pharmacy, Inc., 70 F. Supp. 3d 937 (N.D. Ill. 2014).

YT EEOC v. Doherty Enters., Inc., No. 14-CV-81184, 2015 U.S. Dist. LEXIS 116189 (S.D. Fla. Sept. 1,
2015).

19 cVS Pharmacy, Inc., 70 F. Supp. at 940—41.
%9 1d. at 938-39.

29 |d. at 939.

21 |d. at 940-41.

292 |d. at 939.
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This was a new attack on employers’ use of severance agreements.?*® But even more
importantly, it was a novel attempt by the EEOC to expand its powers under Title VI1.?** The key
issue in the case was whether the EEOC had met its obligations to conciliate before bringing
suit.”®® The EEOC argued that it was bringing a “distinct” claim under section 707(a).?*®
According to the EEOC, its power to bring claims under that section was commensurate with
that of the U.S. Attorney General, which was not hampered by any pre-suit obligations.”®’ Power
to enforce Title VIl was transferred to the EEOC by virtue of the 1972 amendments to the Act,
which among other things, added section 707(e).?*® Section 707(e) states that “the Commission
shall have authority to investigate and act on a charge of a pattern or practice of discrimination,
whether filed by or on behalf of a person claiming to be aggrieved or by a member of the
Commission.”® Critically, section 707(e) expressly mandated that “such actions shall be
conducted in accordance with the procedures set forth in [Section 706].”**° One of the
procedures under section 706 is that the EEOC must conciliate prior to bringing suit.***

The EEOC argued that Congress’ intent in transferring enforcement power from the Attorney
General to the EEOC was to give the EEOC the authority to institute the same actions that the
Department of Justice had.?*? Accordingly, since the Attorney General was not required to bring
a charge or engage in conciliation prior to bringing suit, the transfer of that authority to the
EEOC under Section 707(a) meant that the EEOC was similarly unconstrained by those
procedures when it acted pursuant to the same authority.”*?

The court disagreed, noting that “courts have interpreted Section 707(a) as granting authority to
the EEOC to bring charges of a pattern or practice of discrimination and not as creating a
separate cause of action.”* After reviewing the legislative history and relevant case law, the
court concluded that the transfer of prosecutorial authority from the Attorney General was not
intended to create a cause of action for the EEOC other than what was conferred on the

23 5ee Christopher DeGroff, Matthew Gagnon, and Gerald L. Maatman, Jr., Not Impressed By The

Chutzpah: Court Refuses To Bless The EEOC's Attempt To Create A New Form Of Pattern Or Practice
Litigation, Workplace Class Action Blog (Oct. 12, 2014), available at
http://www.workplaceclassaction.com/2014/10/not-impressed-by-the-chutzpah-court-refuses-to-bless-the-
eeocs-attempt-to-create-a-new-form-of-pattern-or-practice-litigation/.

204 |d

2% CVS Pharmacy, Inc., 70 F. Supp. at 942.

2% |d. at 940-41.

27 |d. at 941.

208 |d

299 42 U.S.C. § 2000e—6(e); CVS Pharmacy, Inc., 70 F. Supp. at 940.
#1942 U.S.C. § 2000e—6(e); CVS Pharmacy, Inc., 70 F. Supp. at 940.

21 section 706 mandates that the EEOC “shall endeavor to eliminate any such alleged unlawful

employment practice by informal methods of conference, conciliation, and persuasion.” 42 U.S.C. §
2000e-5(b); CVS Pharmacy, Inc., 70 F. Supp. at 940.

212 cVS Pharmacy, Inc., 70 F. Supp. at 941.
213 |d
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Commission through section 707(e).?**> Underscoring the novelty of the EEOC’s approach, the
court wrote:

[T]he EEOC cites to no case law distinguishing actions brought under Section
707(a) and actions brought under 707(e), nor has any case been found that
supports the distinction between the two sections as argued by the EEOC. That
Section 707(a) and Section 707(e) use slightly different language, i.e. “pattern or
practice of resistance” in 707(a) and “pattern or practice of discrimination” in
707(e), is not controlling.**

On December 17, 2015, the District Court’s decision was upheld by the Seventh Circuit.**” The
Seventh Circuit also based its decision in its reading of legislative history. According to the
Seventh Circuit, Congress decided to give the EEOC a cause of action to sue employers when
informal methods of dispute resolution failed because it was convinced that the failure to grant
the EEOC meaningful enforcement powers was a major flaw in the operation of Title VII.**® But
when that power was granted to the EEOC, it was done pursuant to the dictates of sections
707(c)-(e), which transferred the powers of the Attorney General to bring pattern or practice
suits to the EEOC, while requiring the EEOC to carry out that function pursuant to the
procedures set forth in section 706 (which includes the conciliation requirement).*®

The Seventh Circuit held that section 707(a) only gives the EEOC power to challenge resistance
to the full enjoyment of “any of the rights secured by Title VII.”?*® Accordingly, “Section 707(a)
does not create a broad enforcement power for the EEOC to pursue non-discriminatory
employment practices that it dislikes — it simply allows the EEOC to pursue multiple violations of
Title VII . . . in one consolidated proceeding.”?** This was a clear rejection of the EEOC’s
expansive and novel interpretation of its powers under section 707(a).

Despite this early setback, the EEOC won a victory in EEOC v. Doherty Enterprises., Inc., when
it convinced the Southern District of Florida to disregard the CVS decision and uphold its right to
bring pattern or practice cases without any need to go through the conciliation process.?” That
case arose out of the EEOC's efforts to prohibit Doherty Enterprises, Inc. from allegedly using
its arbitration agreement to deter employees from filing charges or cooperating with the
EEOC.?® The arbitration agreement required the parties to arbitrate, among other things, “any
claim, dispute and/or controversy (including but not limited to any claims of employment
discrimination, harassment, and/or retaliation under Title VII . . . ).”?** As with CVS, the EEOC

215
Id.

216
Id.

2T EEOC v. CVS Pharmacy, Inc., No. 14-3653, 2015 WL 9239388 (7th Cir. Dec. 17, 2015).
218 |4, at *4.

219
Id.

229 |d. at *5.

221 |d

22 Doherty Enters., Inc., 2015 U.S. Dist. LEXIS 116189, at *16-17.
23 |d. at *1-2.

224 1d. at *2.
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argued that the use of this arbitration agreement constituted a pattern and practice of
“resistance” to the full enjoyment of rights secured by Title VII.?*

The company moved to dismiss on the grounds that the EEOC lacked standing to bring this
action in the absence of an underlying charge of discrimination, and had failed to conciliate.?*
The precise question for the court, therefore, was “whether the EEOC may bring a section 707
lawsuit against Defendant without an individual or Commissioner's charge of discrimination and
without an attempt at conciliation which are required for the EEOC to bring a suit pursuant to its
authority under section 706."%%’

As with CVS, the court looked to legislative history and earlier court precedent to define the
distinction between sections 707 and 706. Relying on U.S. v. Allegheny-Ludlum Industries,
Inc.,?® a forty year old case from the Fifth Circuit (binding in the Eleventh Circuit because it was
issued prior to September 30, 1981, when those circuits were split), the court concluded that
“[tlhe statutory language of section 707(a) provides that the EEOC only needs ‘reasonable
cause’ before filing a complaint for pattern and practice of resistance to the full enjoyment of any
of the rights. In other words, section 707 does not require the EEOC to receive a charge, nor
does it require conciliation.”?*® In so holding, the court explicitly noted that the company had
cited various cases from outside the circuit, which held that the EEOC has no enforcement
authority without the filing of a charge or conducting conciliation, but concluded that “[n]Jone of
those courts are in this Circuit and bound by Allegheny-Ludlum Industries.”*

The Doherty court went further still, holding that section 707(a) provided for the separate
“resistance” cause of action that the EEOC had been arguing for.?** Contrary to the Seventh
Circuit’s interpretation, the Doherty court noted that Congress had not used the term “unlawful
employment practices” in section 707(a), supporting the conclusion that it had not intended that
a “resistance” claim be limited to cases involving unlawful employment practices, as appears in

225 |d. at *3—4.
226 |d. at *4.
227 |d. at *8.

% U.S. v. Allegheny-Ludlum Indus., Inc., 517 F.2d 826 (5th Cir. 1975).
29 1d. at *8-11 (citations omitted). The court quoted from Allegheny-Ludlum, which held the following:
Under s 707, the EEOC (formerly the Attorney General) may institute a “pattern or
practice' suit anytime that it has “reasonable cause” to believe such a suit necessary.
Section 707 does not make it mandatory that anyone file a charge against the employer
or follow administrative timetables before the suit may be brought. It was unquestionably
the design of Congress in the enactment of s 707 to provide the government with a swift
and effective weapon to vindicate the broad public interest in eliminating unlawful
practices, at a level which may or may not address the grievances of particular
individuals. Rather, it is to those individual grievances that Congress addressed s 706,
with its attendant requirements that charges be filed, investigations conducted, and an
opportunity to conciliate afforded the respondent when ‘reasonable cause' has been
found.

Allegheny-Ludlum Indus., Inc., 517 F.2d at 843.
%0 Doherty Enters., Inc., 2015 U.S. Dist. LEXIS 116189, at n.4.
211d. at *14-15.
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section 706.%*? The court explicitly criticized the CVS holding to the contrary, calling it “internally
inconsistent” and claiming that it gave “short shrift” to the concept of the EEOC’s authority to
bring a separate “resistance” claim.?*®

The Doherty decision could turn out to be a powerful new tool in the EEOC’s enforcement
toolbox. The Commission has now applied its “resistance” theory in two different circumstances:
separation agreements and arbitration agreements. And it has received the full support of at
least one district court, which has opened the door to an entirely new cause of action seemingly
untethered by the normal procedural restraints of EEOC litigation. Arguably, the Commission
has even successfully framed this as a circuit split, given the Doherty court’s reliance on
Fifth/Eleventh Circuit precedent, and its explicit refusal to follow other circuit court decisions to
the contrary. It is too early to say how much impact the Doherty decision will have, but the signs
so far point to this as a significant new procedural development impacting EEOC litigation.

D. Litigation: What To Expect After A Lawsuit Is Filed

Once the EEOC has declared its efforts to resolve the charge through conciliation to be
unsuccessful, it may issue a notice of a right to sue to the charging party or initiate its own
lawsuit. By this point, employers should already be on a litigation footing, and this time should
be used to staff a litigation team, double-check that litigation holds are being followed, and put a
communications plan in place to respond to media, investor, or employee inquiries that may
arise when the EEOC goes public with its allegations.

1. Unique Issues That Arise In Pattern Or Practice Cases

Once a systemic pattern or practice case is past the pre-suit phase, the focus for employers
turns to shaping that case so that it presents the best opportunity for victory. A pattern or
practice case often follows a two-stage burden-shifting framework set forth in International
Brotherhood of Teamsters v. United States.?®** Under that framework, the EEOC must first
establish that discrimination is the employer’s “standard operating procedure.” If it meets that
difficult burden of proof, some courts have held that this creates a presumption that all
individuals in the EEOC'’s “class” were victims of discrimination. The employer then has the
opportunity to rebut that presumption as to each individual claim. However, that means that the
employer must litigate each individual claim separately, often years after the relevant
employment decisions were made.

The Teamsters framework often gives the EEOC a significant litigation advantage, and the
Commission has shown an increasing willingness to expend resources to capitalize on it. This
often leads to protracted battles over seemingly mundane issues related to case management
and scheduling, which can have a profound impact on how the case is decided.

22 1d. at *15.
23 1d. at *18-19.
24 Intl Bhd. of Teamsters v. U.S., 431 U.S. 324 (1977).
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2. Challenges And Limitations Of “Bifurcation” In Pattern Or Practice Cases

One such issue is whether and how a case will be bifurcated to deal with the two different
phases of a pattern or practice case. For example, in EEOC v. JBS USA, LLC,?* the parties
agreed to bifurcate discovery and trial into two phases.?® Phase | would include the EEOC'’s
pattern or practice claims.?*’ Phase Il would address all individual claims for relief.?®® The case
arose out of the EEOC's allegations that a meat packing company, JBS Swift & Company, had
engaged in a pattern or practice of religious discrimination when it failed to reasonably
accommodate at least 153 Muslim employees by allowing them prayer breaks.”*® The EEOC
also alleged that the company retaliated against the employees and terminated them when they
requested that the company move their evening breaks so that they could pray at sundown
during the month of Ramadan.?*

At the conclusion of Phase I, the court concluded that a single mass termination of 80 Muslim
employees did not constitute a “pattern or practice.”®*! The court also decided that JBS had
established its affirmative defense of undue hardship because the religious accommodation that
the EEOC had requested for Muslim employees would have caused more than a de minimis
burden on the employer and on its non-Muslim employees.?*? But in Phase I, the court held that
its earlier rulings did not preclude the EEOC from pursuing individual claims for religious
discrimination or retaliation.?**

The EEOC had argued that the findings in Phase | could not be used as collateral estoppel
during Phase Il because the Phase | issues were decided under the first stage of the Teamsters
burden of proof — whether discrimination was the company’s “standard operating procedure” —
and therefore were not the same as what was to be litigated in Phase 11.>** But the court noted
that its earlier conclusion made no finding as to whether the EEOC had established a pattern or

2% EEOC v. JBS USA, LLC, No. 8:10-CV-3, 2015 WL 405038 (D. Neb. Jan. 28, 2015).

26 |d. at *2.
237 |d
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%39 see Gerald L. Maatman and Jennifer A. Riley, Mixed Ruling In EEOC Religious Discrimination Case
Confirms That Single Mass Termination Does Not Create A “Pattern Or Practice”, WORKPLACE CLASS
ACTION BLOG (Apr. 25, 2013), available at http://www.workplaceclassaction.com/2013/04/mixed-ruling-in-
eeoc-religious-discrimination-case-confirms-that-single-mass-termination-does-not-cr/.
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241 JBS USA, LLC, 2015 WL 405038, at *3.

242 5ee Laura Maechtlen and Michael Wahlander, The EEOC Has A Cow, And Now Must Raise Its Beef
On Appeal, WORKPLACE CLASS ACTION BLOG (Jan. 29, 2014), available at
http://www.workplaceclassaction.com/2014/01/the-eeoc-has-a-cow-and-now-must-raise-its-beef-on-
appeal/; Gerald L. Maatman, Jr. and Howard M. Wexler, Where's the Beef? Employer Defeats EEOC'’s
Religious Discrimination Pattern Or Practice Case By Establishing Undue Hardship Defense, WORKPLACE
CLASS ACTION BLOG (Oct. 16, 2013), available at http://www.workplaceclassaction.com/2013/10/wheres-
the-beef-employer-defeats-eeocs-religious-discrimination-pattern-or-practice-case-by-establishing-undue-
hardship-defense/.

243 JBS USA, LLC, 2015 WL 405038, at *7.
244 1d. at *5.
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practice because it had based its holding on the fact that the company had established its
undue hardship defense.?* The court ultimately concluded that although key issues relating to
pattern or practice liability were raised and actually litigated in Phase I, they were not essential
to the actual outcome of that phase, and so the doctrine of issue preclusion could not be used to
bar successive litigation of those issues.?*® Accordingly, the EEOC was allowed to proceed on
its individual claims even after an adverse finding on its pattern or practice claims.?*’

JBS was also denied collateral estoppel effect of the Nebraska court’s Phase | rulings in a
different, but similar, case brought against JBS in the U.S. District of Colorado.?*® That case
arose out of almost identical allegations relating to a different JBS facility in Greeley,
Colorado.**”® JBS argued that the Nebraska court’s decision estopped the EEOC from: “(1)
claiming that its proposed accommodations of providing unscheduled breaks for prayer and
moving scheduled breaks to sundown are non-burdensome and (2) claiming that the termination
and discipline of Muslim workers during Ramadan 2008 constitutes a pattern or practice of
retaliation and discrimination.”?*°

The court refused to estop the EEOC from relitigating both issues. The court noted that there
were important differences between the two cases, including different staffing levels, different
collective bargaining agreements between the two facilities with a different break-time clause,
and different employee requests.?®* Accordingly, the court held that, “[a]lthough both cases
involve application of the same rule of law and involve claims that are closely related, JBS has
failed to establish that the factual differences between this case and the Nebraska case are
legally insignificant and the court further finds that the balance of considerations weighs against
finding that the identity of issue element is satisfied.”?*?

3. The EEOC's Efforts To Expand The Application Of The Teamsters Burden
Shifting Framework

The Nebraska JBS court also faulted the EEOC for confusing the difference between the pattern
or practice claims that had been dismissed and the individual claims that survived.?* In doing
so, the court was addressing a hotly disputed topic in EEOC litigation, the difference between

245
Id.

24814, at *7.
247 |d
28 EEOC v. JBS USA, LLC, No. 10-CV-02103, 2015 WL 4387882 (D. Colo. July 17, 2015).

49 1d. at *1; see also Gerald L. Maatman, Jr. and Howard M. Wexler, Where’s the Beef Part II: Court
Refuses To “Butcher” EEOC's Religious Discrimination Claim, WORKPLACE CLASS ACTION BLOG (July 23,
2015), available at http://www.workplaceclassaction.com/2015/07/wheres-the-beef-part-ii-court-refuses-
to-butcher-eeocs-religious-discrimination-claim/.
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pattern or practice cases brought under section 707, and representative actions brought under
section 706.%>*

The EEOC filed its amended complaint addressing its remaining claims on August 2, 2011,
while Phase | was still being litigated.?*®> The complaint alleged that JBS unlawfully terminated
some of its Muslim employees because of their religion and national origin, and in retaliation for
their requests for religious accommodations.”*® The company challenged the complaint because
it did not identify the size and scope of the class for whom the EEOC was seeking relief.*” The
court held there is “a significant distinction” between section 706 and section 707 claims.?® “A
[section] 706 claim involves the rights of aggrieved individuals challenging an unlawful
employment practice on an individual or class-wide basis, whereas a [section] 707 claim
involves a pattern-or-practice of systemic discrimination challenging widespread discrimination
throughout a company on a group basis.”**

Accordingly, although the EEOC was not required to identify each aggrieved individual, the
court held that the EEOC has a continuing duty to disclose the names and factual details of the
individuals for whom it is seeking relief with as much particularity as possible.?*® The court
dismissed the EEOC’s complaint because it failed to provide adequate information about the
size and the scope of the class of individuals for whom it sought relief.?** The court also
concluded that the complaint was confusing because its section 706 claims depended on facts
that were used to support its pattern or practice claims.?®?

The JBS court is not the only court to wrestle with the thorny issues distinguishing pattern or
practice claims under section 707 from representative actions under section 706. On February
10, 2015, the Fifth Circuit agreed to hear Bass Pro’s appeal of the EEOC's attempt to apply the
Teamsters framework to a representative section 706 claim.?®®* In EEOC v. Bass Pro Outdoor
World, LLC,?** Judge Ellison of the U.S. District Court for the Southern District of Texas held
that the Teamsters analysis can apply to both section 706 and section 707 claims.?®®

2% Sections 706 and 707 are not a part of the ADEA.

25 1d. at *2.
256 |d
7 1d. at *5-6.

%8 |d.at *5. (citing and quoting EEOC v. CRST Van Expedited, Inc., 611 F. Supp. 2d 918, 932 (N.D. lowa
2009)).

259 |d
260 |4, at *6.
21 |d. at *7.
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253 permission to Appeal Granted, EEOC v. Bass Pro Outdoor World, LLC, No. 15-20078 (5th Cir. Feb.
10, 2015).

%4 EEOC v. Bass Pro Outdoor World, LLC, 35 F. Supp. 3d 836 (S.D. Tex. 2014).
%% 1d. at 8509.
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The court’s decision was based on an exhaustive review of relevant precedent, including
decisions from the JBS lines of cases.”® The court ultimately concluded that the Colorado JBS
court was incorrect when it forced the EEOC to proceed on its individual claims (under section
706) pursuant to the McDonnel Douglas framework, rather than the Teamsters framework that
would apply to its pattern or practice claims.?®” The Bass Pro court held that the statutory text of
section 706 did not preclude the use of the Teamsters model.”® The court also held that the
important distinctions between those sections — including different damages and procedural
devices, and the fact that the EEOC can bring section 707 claims on its own initiative without a
charge of discrimination — should not limit the methods by which the EEOC can prove facts that
would support whichever sort of relief was sought and allowable under the different sections.**®

Given the significant litigation leverage that the EEOC often obtains from bifurcation and
proceeding under the Teamsters framework, these issues are some of the most hotly contested
and important procedural trends affecting EEOC litigation. The two courts overseeing the JBS
cases continue to make interesting decisions that directly impact these key issues. And the Fifth
Circuit has now agreed to hear Bass Pro’s appeal, which is fully briefed and primed for a
decision in FY2016. These cases will be important ones to watch.

E. Settlements And Judgments: Is It Finally Over?

When faced with the potentially high cost of EEOC litigation, many employers opt to settle rather
than litigate through trial. Particularly in its systemic cases, the EEOC frequently challenges
nationwide policies and practices, and issues sweeping discovery requests and deposition
notices. Extensive electronic discovery has also developed into an offensive weapon used by
the EEOC to leverage litigation (and settlement) advantage. Engaging in discovery on these
claims is a significant distraction from an employer’s business, not to mention the prospect of
proceeding to trial on the merits.

In addition, the EEOC faces fewer procedural hurdles than other civil plaintiffs when it wishes to
proceed on a class-wide basis. In a pattern or practice case, the EEOC does not have to satisfy
Federal Rule of Civil Procedure 23 as other litigants do.?”° As some courts have observed,
certification of a class action, even one lacking in merit, forces defendants “to stake their
companies on the outcome of a single jury trial, or be forced by fear of the risk of bankruptcy to
settle even if they have no legal liability.”>"* Faced with the prospect of litigating class claims,
many employers will elect settlement.

2% |d. at 856-59.
%7 |d. at 859.
%8 |d. at 847.
%9 |d. at 848-53.

2% Gen. Tel. Co. of Nw. v. EEOC, 446 U.S. 318, 324 (1980) (EEOC “need look no further than § 706 [of
Title VII] for its authority to bring suit in its own name for the purpose, among others, of securing relief for
a group of aggrieved individuals.”).

™ In re Rhone-Poulenc Rorer Inc., 51 F.3d 1293, 1299 (7th Cir. 1995).
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1. The High Cost Of The EEOC’s Focus On Systemic Litigation

The EEOC secured some important verdicts and settlements in FY2015 with some headline-
grabbing numbers. The largest of these is the $17.4 million jury verdict levied against Moreno
Farms.?”> The case presented an extreme set of facts: multiple women employed as
farmworkers were raped, groped, propositioned, and threatened with job loss if they refused the
sexual advances of their male supervisors. The employer defendant defaulted and did not
participate in the trial, which was limited to damages.?”® In the end, the five plaintiffs, all of whom
had been terminated by the company, were awarded a combined $2.4 million dollars in
compensatory damages, and another $15 million in punitive damages.””

The EEOC also garnered its largest settlement in two years — $12.2 million — in a suit brought
against Patterson-UTI Drilling Co.?”® That case arose out of a number of charges of
discrimination filed by employees and former employees of Patterson-UTI, a Texas-based oll
and gas drilling company, alleging discrimination based on race or national origin.?”® The EEOC
issued its reasonable cause determination and then filed suit against the company on March 24,
2015, alleging that the company engaged in nationwide discrimination against its minority
employees.?”’

The EEOC alleged that minority employees were subject to racial and ethnic slurs, jokes, and
comments and verbal harassment and intimidation, and that they were relegated to lower-level
positions, denied training, and were subjected to disparate treatment in discipline.?’”® The EEOC
also alleged that the company had retaliated against employees who complained about
discrimination or harassment.?”® The company and the EEOC entered into a settlement the
same day the complaint was filed.?®® The $12.2 million recovered by the EEOC almost equals
the approximately $13 million the EEOC recovered in litigation settlements for the entirety of

%2 press Release, Equal Employment Opportunity Commission, EEOC Wins Jury Verdict of over $17

Million for Victims of Sexual Harassment and Retaliation at Moreno Farms (Sept. 10, 2015), available at
www.eeoc.gov/eeoc/newsroom/release/9-10-15.cfm.
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http://www.eeoc.gov/eeoc/newsroom/release/4-20-15.cfm.
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FY2014, and is more than half of the $22.5 million it recovered, in total litigation settlements and
verdicts, during the same period.?*

Though large, even this settlement could pale in comparison to another lawsuit that is just
starting against the City of New York’s Department of Citywide Administrative Services
(“DCAS”).?®? The EEOC accused DCAS of violating Title VII and the Equal Pay Act based on its
pattern of wage suppression and subjective promotion based on sex, race, and national
origin.?®®* The EEOC'’s conciliation agreement proposal demanded numerous forms of injunctive
relief (e.g., EEOC monitoring, notice postings, etc.) as well as back pay, future pay,
compensatory damages, and legal fees and costs totaling over $246 million.?®* The parties are
still at the conciliation phase, but this case will be an important one to track in FY2016.

1. After The Settlement: New Considerations Affecting The Decision To Enter Into
A Consent Decree

After the EEOC has filed a lawsuit, settling that lawsuit results in a public consent decree that is
filed with the court. A key component of almost every consent decree is the programmatic relief
designed, at least in the EEOC’s opinion, to correct any problematic practices in the future.?®®
The EEOC has repeatedly stressed the importance that it places on the programmatic
component of a consent decree.”®

Those programmatic components typically impose significant obligations on an employer long
after a case is resolved. The EEOC has shown an increasing willingness to reopen litigation
against a company that it believes is not strictly complying with those mandates, and has even
taken to threatening companies with new actions as soon as a case is settled. For example, the
press release announcing an $800,000 settlement with a Chicago-area staffing agency, Source
One Staffing, included this foreboding quote from EEOC Regional Attorney, John Hendrickson:

While the consent decree puts an end to four-years of litigation between EEOC
and Source One, the matter is far from over . ... The EEOC - through the
appointment of an independent monitor — will keep a watchful eye on Source

281 |d
82 Gerald L. Maatman, Jr. and Howard M. Wexler, EEOC Issues Probable Cause Determination Against
New York City To The Tune Of $246 million, WORKPLACE CLASS ACTION BLOG (Apr. 13, 2015), available at
http://www.eeoccountdown.com/2015/04/13/eeoc-issues-probable-cause-determination-against-new-
york-city-to-the-tune-of-246-million/.
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For example, EEOC Chair Jenny Yang has claimed that equitable relief is more important than
monetary damages to the EEOC. U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, FISCAL YEAR 2014
PERFORMANCE AND ACCOUNTABILITY REPORT, supra note 20, at v-vi; see also Press Release, Equal
Employment Opportunity Commission, Consent Decree Ends EEOC Race Discrimination Lawsuit Against
Battaglia Distributing (Nov. 19, 2014) (quoting EEOC Regional Attorney John Hendrickson as saying: "We
expect that the training and other injunctive relief called for in the decree will make Battaglia a stronger
employer going forward. Resolutions of this nature are positive for both the employer and the
employees”), available at http://www.eeoc.gov/eeoc/newsroom/release/11-19-14.cfm.
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One to make sure it fulfills all of its obligations under the decree for the next three
years. If Source One fails to adhere to the decree, the EEOC will do everything
in its power to ensure compliance.?®’

And indeed, this has become a troubling new trend in EEOC-initiated litigation.

On November 30, 2010, the EEOC had brought a Title VII action against New Indianapolis
Hotels, alleging that it had fired black housekeepers because of their race and in retaliation for
complaints about race discrimination, and that the hotel paid lower wages to black
housekeepers, excluded black housekeeping applicants on a systemic basis, and failed to
maintain records required by law.?®® On September 20, 2012, the EEOC and New Indianapolis
settled the case pursuant to a consent decree.?®® On March 26, 2014, the EEOC filed a motion
for contempt, arguing that New Indianapolis violated five provisions of the consent decree,
including: (1) workplace posting; (2) training of managers; (3) establishment of a new hiring
procedure; (4) recordkeeping; and (5) reinstatement of alleged victims of discrimination.?*°

On March 23, 2015, the U.S. District Court for the Southern District of Indiana held New
Indianapolis Hotels, LLC in contempt for violating the consent decree.”* Then, on November 9,
2015, the court awarded the EEOC $50,515 in fees and $6,733.76 in costs incurred in
conjunction with bringing the motion for contempt.”* In announcing the result, the EEOC quoted
the EEOC Regional Attorney, Laurie Young, as saying: “We will not hesitate to move for
Contempt when an employer blatantly disregards one or more of its obligations under the
settlement. We hope, however, that this Contempt ruling will send a message to other
employ%g concerning the importance of satisfying their obligations under a settlement with the
EEOC.”

This trend should serve as a warning to all employers that they should be much more cautious
before entering into consent decrees that contain broad programmatic provisions. Those
provisions will just make it that much easier for the EEOC to reopen the case against them
years later.

7 press Release, Equal Employment Opportunity Commission, Source One Staffing to Pay $800,000 to

Settle Multiple EEOC Discrimination Claims (May 11, 2015) (emphasis added), available at
http://www.eeoc.gov/eeoc/newsroom/release/5-11-15.cfm.
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Press Release, Equal Employment Opportunity Commission, Indianapolis Hampton Inn Operators
Held in Contempt for Breaching EEOC Consent Decree Settling Earlier Class Race Bias Suit (Mar. 25,
2015), available at http://www.eeoc.gov/eeoc/newsroom/release/3-25-15.cfm.
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Christopher M. Cascino and Gerald L. Maatman, Jr., Court Awards The EEOC Attorneys’ Fees In
Contempt Dispute, WORKPLACE CLASS ACTION BLOG (Nov. 17, 2015), available at
http://www.workplaceclassaction.com/2015/11/court-awards-the-eeoc-attorneys-fees-in-contempt-
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1 Order on Plaintiff's Motion for Contempt, EEOC v. New Indianapolis Hotels, LLC, No. 1:10-CV-1234-
WTL-DKL (S.D. Ind. Mar. 23, 2015), ECF No. 193.

292 EEOC v. New Indianapolis Hotels, LLC, No. 1:10-CV-1234-WTL-DKL, 2015 WL 7016487 (S.D. Ind.
Nov. 9, 2015).

293 Indianapolis Hampton Inn Operators Held in Contempt for Breaching EEOC Consent Decree Settling

Earlier Class Race Bias Suit, supra note 288.
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2. After The Judgment: Attorneys’ Fees, Cost Shifting, And Other Issues

As the New Indianapolis Hotels case demonstrates, another important consideration at the end
of EEOC litigation is the prospect of paying attorneys’ fees and cost shifting. The EEOC is
aggressive in going after employers for attorneys’ fees and costs. And a few lucky employers
have scored major victories in forcing the EEOC to pay for theirs. FY2015 was a big year in
terms of determining who pays at the end of the case.

On April 20, 2011, the EEOC filed two lawsuits against a Beverly Hills-based farm labor
contractor and eight farms, alleging that they had engaged in a pattern or practice of national
origin and race discrimination by trafficking over 200 Thai farm workers to farms in Hawaii and
Washington and subjecting them to severe abuse.?* The EEOC had mixed success. On
December 19, 2014, the U.S. District Court for the District of Hawaii entered an $8.7 million
default judgment in favor of the EEOC.?*®> That was a huge win for the Commission in its
relatively new pursuit of human trafficking-type claims under the U.S. anti-discrimination laws.?%°

But the EEOC was not so successful in its companion case filed in Washington. On May 28,
2014, the U.S. District Court for the Eastern District of Washington granted summary judgment
for two of the three defendants.”’ The court held that the work environment provided by the
farms was not so intolerable that a reasonable person would have felt compelled to just walk
away from the job.?®® Moreover, the EEOC failed to show there was a single worker who could
sustain a retaliation claim.?*°

Then, on March 19, 2015, the Washington court awarded the defendants their attorneys’ fees
and costs, holding that the Commission “failed to conduct an adequate investigation to ensure
that Title VIl claims could reasonably be brought against the Grower Defendants, pursued a
frivolous theory of joint-employer liability, sought frivolous remedies, and disregarded the need
to have a factual basis to assert a plausible basis for relief under Title VII against the Grower
Defendants.”® The court was harshly critical of the EEOC’s investigation, especially its refusal
to share information with the defendants concerning its allegations, and its refusal to examine
documents provided by the company that had been repeatedly offered prior to the onset of the

% press Release, Equal Employment Opportunity Commission, EEOC Files Its Largest Farm Worker

Human Trafficking Suit Against Global Horizons, Farms (Apr. 20, 2011), available at
http://www.eeoc.gov/eeoc/newsroom/release/4-20-11b.cfm.

2% EEOC v. Global Horizons, Inc., No. 11-CV-257, 2014 WL 7338725 (D. Haw. Dec. 19, 2014).
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See Gerald L. Maatman, Jr. and Laura Maechtlen, The EEOC Nets Its Biggest Judgment Of The Year
In Hawaii, WORKPLACE CLASS ACTION BLOG (Oct. 1, 2014), available at
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Christopher DeGroff, Kevin Fritz, and Gerald L. Maatman, Jr., Fruit Growers’ Discrimination Dismissal
Makes For Both A Sweet And Sour Victory, WORKPLACE CLASS ACTION BLOG (June 2, 2014), available at
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litigation.*** The court entered judgment against the EEOC for $980,033.30 in attorneys’ fees
and costs.**”

The EEOC narrowly avoided an even bigger award on December 22, 2014, when the Eighth
Circuit overturned a $4.7 million award of attorneys’ fees and costs in EEOC v. CRST Van
Expedited, Inc.3® The U.S. District Court for the Northern District of lowa had ordered the
massive award on August 1, 2013, because of the EEOC's “frivolous, unreasonable, or
groundless” litigation tactics.>** The EEOC appealed and persuaded the Eighth Circuit to
reverse the decision and order a second review of the sanctions order.**® The court ordered the
lower court to “individually assess each of the claims for which it granted summary judgment to
CRST on the merits and explain why it deems a particular claim to be frivolous, unreasonable,
or groundless.”® Importantly, the Supreme Court granted certiorari to review that decision on
December 4, 2015.3"

Just as with other aspects of EEOC-initiated litigation, the EEOC has been pushing to expand
its powers to collect on the judgments that it obtains against employers. In Northern Star
Hospitality, Inc.,>*® the Seventh Circuit agreed with the EEOC that it can pursue companies
under common ownership with the defendant company to satisfy a judgment.*® That case arose
out of a claim for racial harassment discrimination against a restaurant company, Northern Star
Hospitality, Inc. d/b/a Sparx Restaurant.®’° The EEOC later amended its complaint to add
Northern Star Properties, LLC and North Broadway Holdings, Inc., claiming that they also were

%91 Courtney Bohl, Christopher DeGroff, and Gerald L. Maatman, Jr., Court Orders EEOC To Pay

Defendants’ Attorney’s Fees For “Baseless, Unreasonable and Frivolous” Lawsuit, WORKPLACE CLASS
ACTION BLOG (Mar. 24, 2015), available at http://www.workplaceclassaction.com/2015/03/court-orders-
eeoc-to-pay-defendants-attorneys-fees-for-baseless-unreasonable-and-frivolous-lawsuit/.

392 EEQC v. Global Horizons, Inc., No. 11-CV-3045-EFS, 2015 U.S. Dist. LEXIS 148410 (E.D. Wash.
Nov. 2, 2015).

%3 EEOC v. CRST Van Expedited, Inc., 774 F.3d 1169 (8th Cir. 2014).

%4 EEOC v. CRST Van Expedited, Inc., No. 07-CV-95-LRR, 2013 WL 3984478 (N.D. lowa Aug. 1, 2013);
see also Eric M. Lloyd and Laura J. Maechtlen, The EEOC “Throws A Challenge Flag” At Massive Fee
Award, WORKPLACE CLASS ACTION BLOG (Jan. 17, 2014), available at
http://www.workplaceclassaction.com/2014/01/the-eeoc-throws-a-challenge-flag-at-massive-fee-award/.

3% See Gerald L. Maatman, Jr. and Jennifer A. Riley, The CRST Saga Continues: Eighth Circuit
Overturns $4.7 Million Fee Award Against EEOC And Remands, WORKPLACE CLASS ACTION BLOG (Dec.
23, 2014), available at http://www.workplaceclassaction.com/2014/12/the-crst-sage-continues-eighth-
circuit-overturns-4-7-million-fee-award-against-eeoc-and-remands/.

%% CRST Van Expedited, Inc., 774 F.3d at 1185.

%7 EEOC v. CRST Van Expedited, Inc., 774 F.3d 1169 (8th Cir. 2014), cert granted 83 U.S.L.W. 3872
(U.S. Dec. 4, 2015) (N0.14-1375).

%8 EEOC v. N. Star Hospitality, Inc., 777 F.3d 898 (7th Cir. 2015).

%9 See Christopher M. Cascino and Gerald L. Maatman, Jr., Seventh Circuit Holds that EEOC Can
Pursue Employers’ Other Businesses For Violations Of Federal Employment Law By Dissolved Entities,
WORKPLACE CLASS ACTION BLOG (Feb. 4, 2015), available at
http://www.workplaceclassaction.com/2015/02/seventh-circuit-holds-that-eeoc-can-pursue-employers-
other-businesses-for-violations-of-federal-employment-law-by-dissolved-entities/.
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liable for the discriminatory conduct.*** By this time, Sparx had closed and Hospitality had
dissolved.*'* Sparx was replaced by a Denny’s Restaurant franchise owned by Broadway
Holdings, while Northern Star Properties owned the building where Sparx and the Denny’s
Restaurant were located.®"® Northern Star Hospitality, Northern Star Properties, and Broadway
Holdings were all owned by the same individual.®**

The district court held a bench trial, after which it determined that Northern Star Properties and
Broadway Holdings could be held liable for the alleged discrimination under a veil-piercing
theory and a successor liability theory.?'® On appeal, the Seventh Circuit noted that “successor
liability is ‘the default rule . . . to enforce federal labor or employment laws.”**® The court went
on to explain that if this were not the case, “the victim of the illegal employment practice is
helpless to protect his rights against an employer’s change in the business.”’ The Seventh
Circuit uses a five-factor test to determine successor liability in the federal employment law
context: “(1) whether the successor had notice of the pending lawsuit; (2) whether the
predecessor could have provided the relief sought before the sale or dissolution; (3) whether the
predecessor could have provided relief after the sale or dissolution; (4) whether the successor
can provide the relief sought; and (5) whether there is continuity between the operations and
work force of the predecessor and successor.”™'®

The court focused on the first and fifth factors and ultimately concluded that successor liability
should attach because there was evidence to establish that Broadway Holdings had notice of
the lawsuit because both it and Northern Star Hospitality were owned by the same individual.**°
With respect to the fifth factor, the Seventh Circuit held that there was continuity between the
operations and workforce of Northern Star Hospitality and Broadway Holdings because
Holdings essentially carried on the same restaurant business at the same address, just under a
different name and theme.?*® The court noted that Broadway Holdings moved into the same
building, which had been prepared for it by Northern Star Hospitality; hired more than half of the
employees previously employed by Hospitality and its management team; and used the same
work rules for the employees that Hospitality had used at Sparx.*** Accordingly, the Seventh
Circuit held that Holdings was liable as a successor to Hospitality despite the fact that Holdings
did not exist at the time of the alleged wrongful conduct.®*?
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After the judgment was affirmed by the Seventh Circuit, the EEOC served discovery on
Broadway Holdings, seeking information about its assets.**® After receiving the company’s
response, the EEOC moved to compel more information and to recover the attorneys’ fees it
had expended in seeking adequate discovery responses.*** The court granted the motion on
June 16, 2015, ordering Broadway Holdings to provide further discovery and to pay the EEOC
attorneys’ fees for time spent preparing the motion to compel.*?®

On July 27, 2015, the EEOC moved for sanctions because the company failed to pay the
EEOC's fees and failed to provide updated discovery as ordered by the court.**® The EEOC also
sought its attorneys’ fees for the time it spent preparing the motion for contempt.**’ The court
granted the EEOC’s motion for a finding of contempt.**® The company was ordered to pay
$1,000 per day starting three days following the finding of contempt for each day that it did not
comply with the court’s previous order.>*® The EEOC was also awarded $1,000 in fees for the
two-and-a-half hours it spent drafting the motion for a finding of contempt.®*°

As this case amply demonstrates, the EEOC will aggressively pursue related entities to collect
on its wins, including attorneys’ fees, however small.***

33 See Christopher M. Cascino and Gerald L. Maatman, Jr., Court Awards The EEOC Attorneys’ Fees

And Contempt Fines In Post-Judgment Discovery Dispute, WORKPLACE CLASS ACTION BLOG (Dec. 23,
2014), available at http://www.workplaceclassaction.com/2015/08/court-awards-the-eeoc-attorneys-fees-
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PART II
FY2015 SUBSTANTIVE TRENDS IN EEOC LITIGATION

A. The Types Of Lawsuits The EEOC Filed In FY2015

On November 19, 2015, the EEOC released its FY2015 Performance and Accountability Report
(“PAR").** The report is an annual reflection on the progress of the EEOC’s continued efforts to
follow the enforcement priorities that were outlined in the 2012 SEP. In this year’'s PAR, the
EEOC reported that it filed 142 merits lawsuits, including 100 individual suits and 42 suits
involving “discriminatory policies or multiple victims,” of which 16 (or 11%) involved challenges
to alleged systemic discrimination.**® According to the EEOC, the systemic lawsuits challenged
a variety of types of alleged systemic discrimination, including an alleged age-based refusal to
hire, a refusal to accommodate religious beliefs, an imposition of unnecessary medical
restrictions, and a systematic failure to maintain records.***

The number of systemic lawsuits that the Commission files per year appears to be leveling off.
The EEOC reported that 21 systemic suits were filed in FY2013,%*° and 17 were filed in
FY2014.%* In contrast, the number of merits lawsuits has continued its upward trend. There
were only 131 merits lawsuits filed in 2013%*" and 133 merits lawsuits filed in 2014.%*® So while
the number of merits lawsuits has gone up overall, systemic suits are making up a smaller
percentage of those filings.

Analyzing the EEOC’s filings reveals the types of discrimination lawsuits the EEOC is filing and
provides valuable insight into how it is pursuing its enforcement agenda. The charts in this
section show what types of lawsuits the EEOC is filing overall and broken out by industry.

%32 Christopher DeGroff, Gerald L. Maatman, Jr., and Jennifer A. Riley, Employers Beware: EEOC’s 2015

Performance And Accountability Report Reaffirms Its Commitment To High Profile, Systemic Litigation,
WORKPLACE CLASS ACTION BLOG (Nov. 19, 2015), available at
http://www.workplaceclassaction.com/2014/11/eeocs-2014-performance-and-accountability-report-
reflects-continued-efforts-to-pursue-high-priority-systemic-litigation/.
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As these graphs demonstrate, the EEOC's filings this year concentrated heavily on Title VII and
ADA claims, with those two types of cases constituting 86% of all of the EEOC filings. This is
consistent with prior years. Within Title VII (which is divided into sex/pregnancy, religious, race,
color, and national origin discrimination) sex and race discrimination made up the bulk of the
filings, comprising 80% of all Title VII cases. Taken together, this means that over 40% of all
EEOC Title VIl filings throughout the country were focused on either sex or race.
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B. Industry-By-Industry Focus

This year, we have also analyzed the filings for six industries: business services (including
staffing services), construction and natural resources, healthcare, hospitality, manufacturing,
and retail. While no industry is completely safe from EEOC enforcement actions, each industry
has its own set of risks peculiar to that industry that turn largely on the nature of the businesses.

For example, certain industries might be more flexible in offering accommodations because less
hardship is involved, whereas others have a highly structured atmosphere that requires
creativity to reach appropriate solutions. Some industries may also rely on labor sources that fall
within the EEOC's strategic objective to target disparate pay, job segregation, harassment, and
trafficking that affect what the EEOC considers more vulnerable workers. Still others may find
themselves in the crosshairs of the EEOC'’s latest attempt to expand the substantive rights
protected by the anti-discrimination statutes.

In the following series of charts, we have analyzed the number of filings in each industry and
highlighted a few cases that are representative of the types of risks faced by those employers.
The following chart shows the number of lawsuits that the EEOC filed against companies within
each industry. The charts that follow show the number of claims that were filed against
companies within each industry by statute and by type of discrimination under Title VI1.%*°

FY2015 Claims By Industry
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%39 The number of claims may not equal the number of lawsuits because some lawsuits assert multiple

claims.
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BUSINESS SERVICES INDUSTRY

EEOC Claims Filed EEOC Title VII Claims Filed FY2015
FY2015 By Statute By Discrimination Type340
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The claims against the Business Services industry were heavily skewed toward Title VII,
followed to a lesser-extent by ADA claims. Among Title VII cases, there were twice as many sex
discrimination claims as claims of race discrimination, the next closest subcategory.

Several of the ADA cases illustrate the importance of flexibility when presented with disabled
employees or applicants. In EEOC v. S&B Industry, Inc. d/b/a Fox Conn S&B, the EEOC
alleged that when two hearing-impaired individuals applied for jobs repairing cell phones for the
defendant, the supervisor meeting with them refused to write instructions for them (after initially
complying) and refused to provide any other accommodation to allow the individuals to continue
through the orientation and interview process.**

%9 The number of Title VII claims by discrimination type may not equal the total number of Title VII claims

because some Title VII claims assert multiple types of discrimination.

%1 Complaint, EEOC v. S&B Indus., Inc. d/b/a Fox Conn S&B, No. 3:15-00641-D (N.D. Tex. Feb. 26,
2015), ECF No. 1.
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In EEOC v. Xerox State Healthcare, LLC, the EEOC alleged that an applicant received a written
employment offer, contingent upon successful completion of a pre-employment drug
screening.** The applicant had been diagnosed with end stage renal disease, treated through
hemodialysis. Though she was willing to undergo the screening, the applicant could not provide
a urine sample and offered instead to have her dialysis center perform a drug test. The
employer denied the request and the applicant was not hired.

Staffing companies were also a target for EEOC litigation in FY2015. For example, in EEOC v.
All Star Personnel, Inc., the EEOC alleged that a staffing firm assigned an employee with a
hearing impairment to work at one of its client’s recycling facilities, but, after learning of the
impairment, the client said she could not work there.>*® The matter settled a few months later
with monetary relief to the charging party and remedial relief, including the creation and
implementation of policies for providing reasonable accommodations to applicants and training
on employee rights under the ADA.

%42 Complaint, EEOC v. Xerox State Healthcare, No. 3:15-CV-00427 (W.D.N.C. Sept. 17, 2015), ECF No.
1.

%3 Complaint, EEOC v. All Star Pers., No. 3:15-00136 (M.D. Tenn. Feb. 18, 2015), ECF No. 1.
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CONSTRUCTION/NATURAL RESOURCES

EEOC Claims Filed EEOC Title VII Claims Filed FY2015
FY2015 By Statute By Discrimination Type
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The industry least targeted by the EEOC, at least in terms of the total numbers of lawsuits filed
in FY2015, was the Construction and Natural Resources industry. The focus of the EEOC's
litigation against this industry was gender discrimination, with six of the 14 cases brought
against the Construction and Natural Resources industries alleging gender discrimination under
either Title VII or the Equal Pay Act.

There were more Equal Pay Act claims (three) filed against this industry than the Healthcare,
Hospitality, Manufacturing, Retail, and Business Services industries combined (two).
Historically, these are fields that employed many more men than women. It is possible that the
EEOC's focus on gender discrimination and Equal Pay Act claims may reflect the EEOC'’s belief
that this industry is less welcoming to women employees.

The construction industry was also targeted by the EEOC to expand the scope of sex
discrimination to include discrimination on the basis of perceived lack of conformity to gender
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stereotypes. As explained in more detail below,*** this was a crucial step in the EEOC'’s efforts

to expand Title VII's protections to cover transgender employees. In EEOC v. Boh Brothers
Construction Co.,** an ironworker on a bridge maintenance crew allegedly was subjected to
verbal and physical harassment because he allegedly did not conform to how his supervisor
believed a man should act.**® The EEOC was successful in getting the Fifth Circuit to recognize
that this same-sex harassment was “because of sex” under Title VII because it was based on a
perceived lack of conformity with gender stereotypes.®*’

The EEOC has also filed suit against a number of exploration and production companies
alleging pay discrimination on the basis of sex.**® In announcing those filings, the EEOC district
director of the Phoenix District Office stated: “It's not just unfair when women are paid less than
men when they do substantially equal work under similar working conditions - it's against the
law. The EEOC is committed to ensuring that all employees receive the equal pay they
deserve.”*

There were relatively few ADA and ADEA claims filed against the Construction and Natural
Resources industries. Given the physical demands placed on employees within these
industries, one might expect more actions alleging ADA and ADEA violations than in some other
industries. Yet there were only four ADA and ADEA claims, combined, brought in FY2015, while
there were 20 such actions brought against the Healthcare industry and 10 such actions brought
against the Retail industry.

344 See infra Part 11.D.2.

345 731 F.3d 444 (5th Cir. 2013); see also Dennis A. Clifford and Christopher J. DeGroff, “Macho Man
Discrimination” — The EEOC Scores Fifth Circuit Win In Gender-Stereotype Suit, WORKPLACE CLASS
ACTION BLOG (Oct. 3, 2013), available at http://www.workplaceclassaction.com/2013/10/macho-man-
discrimination-the-eeoc-scores-fifth-circuit-win-in-gender-stereotype-suit/; Christopher DeGroff, Reema
Kapur, and Gerald L. Maatman, Jr., The Top 5 Most Intriguing Decisions In EEOC Cases Of 2013 (And A
Pre-Publication Preview Of Our Annual EEOC Litigation Report), WORKPLACE CLASS ACTION BLOG (Dec.
31, 2013), available at http://www.workplaceclassaction.com/2013/12/the-top-5-most-intriguing-decisions-
in-eeoc-cases-of-2013-and-a-pre-publication-preview-of-our-annual-eeoc-litigation-report/.

346 Boh Bros. Constr. Co., 731 F.3d at 449-50.
37 1d. at 456.

348

Press Release, Equal Employment Opportunity Commission, Ten Exploration and Production
Companies Sued by EEOC for Sex-Based Pay Discrimination (May 18, 2015), available at
http://www.eeoc.gov/eeoc/newsroom/release/5-18-15.cfm.
349

Id.
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HEALTHCARE INDUSTRY

EEOC Claims Filed EEOC Title VII Claims Filed FY2015
FY2015 By Statute By Discrimination Type

National

Origin, 1

Retaliation,
2

ADA claims made up a substantially larger share of EEOC lawsuits against healthcare
companies than other industries. Healthcare companies should be cognizant of the new
theories that the EEOC is advancing in that area.

For example, in EEOC v. ValleyLife,®° the EEOC alleged that a non-profit serving the
developmentally disabled violated the ADA by enforcing an inflexible leave policy that required
employees to be discharged once they exhausted all paid and FMLA leave without the
possibility of providing additional leave as an accommodation. Though the applicability of a
given accommaodation is determined by the facts of any given case, employers should consider
whether their policies leave open the possibility of additional accommodations.

In EEOC v. Vicksburg Healthcare, LLC,*" the EEOC brought an ADA action alleging that
Defendant terminated a nurse technician after she returned to work with a “light work”

%0 complaint, EEOC v. ValleyLife, No. 2:15-CV-340-GMS (D. Ariz. Feb. 25, 2015), ECF No. 1.
%1 EEOC v. Vicksburg Healthcare, LLC, No. 3:13-CV-895, 2015 WL 5089701 (S.D. Miss. Aug. 27, 2015).
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restriction.®? To prove its case, the EEOC served a broad request to inspect the general
operations of the Surgical Services Department of Defendant’s medical center facility, the type
of equipment and/or instruments commonly in use, the layout of the Department, and the
feasibility of certain accommodations.®*® The EEOC also wanted to collect measurements as to
the amount of force required in order to push/pull certain equipment and to observe the day-to-
day job functions and duties of the position in question and other positions.*** Although the case
was ultimately dismissed because the employee had applied for disability benefits with her
insurance company and stated that she was “totally disabled” with an “unknown” recovery
date,*” it provides a cautionary tale for healthcare employers. The EEOC can take an
aggressive view of the accommodations that employers should make when employees are
subject to a light duty restriction.

Another issue that arises for healthcare companies is balancing the need to insure patient
safety and the limitations on medical testing and information gathering under the ADA. In EEOC
v. Aurora Health Care, Inc.,*° the EEOC alleged that a home care and hospice service
provider’s pre-employment medical history and physical screening process violated the ADA.*’
The issue of pre-employment screening also arose in EEOC v. Grane Healthcare,**® where the
EEOC claimed that the employer’s pre-employment drug test was a medical exam under the
ADA.** Although the court found it was a permissible drug test and granted summary judgment
to Defendants, it is a caution to employers that the EEOC might investigate (and even sue) to
restrict the use of these types of tests.

Healthcare employers should also be aware that even where accommodations may prove
difficult or challenging (a frequent occurrence when patient safety is at issue), they must work
with employees to identify appropriate accommodations or risk potential investigation or liability.
In both EEOC v. Audrain Health Care, Inc.*® and EEOC v. St. Joseph’s Hospital Inc.,*®* the
courts allowed questions of the appropriateness of accommodations and the sufficiency of the
interactive process to go to a jury.*®* Failure (or arguable failure) to properly engage with and/or
accommodate disabled employees could lead to unwanted scrutiny and expense.

%2 |d. at *1.

%3 EEOC v. Vicksburg Healthcare, LLC, No. 3:13-CV-895, 2015 WL 1821581 (S.D. Miss. Apr. 22, 2015).
%% 1d. at *2.

%5 Vicksburg Healthcare, LLC, 2015 WL 5089701, at *4-5.

%% EEOC v. Aurora Health Care, Inc., No. 12-CV—984-JPS, 2015 WL 2344727 (E.D. Wis. May 14,
2015).

*71d. at *1.

%8 EEOC v. Grane Healthcare Co., No. 3:10-CV-250, 2015 WL 5439052 (W.D. Pa. Sept. 15, 2015).
%9 1d. at *40, 68.

%0 EEOC v. Audrain Health Care, Inc., No. 2:12-CV-73, 2015 WL 3506023 (E.D. Mo. June 3, 2015).

%1 EEOC v. St. Joseph's Hosp., Inc., No. 8:13-CV-2723-T-30TGW 2015 WL 685766 (M.D. Fla. Feb. 18,
2015).

%2 Audrain, 2015 WL 3506023 at *3; St. Joseph’s, 2015 WL 685766 at *10.
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HOSPITALITY INDUSTRY

EEOC Claims Filed EEOC Title VII Claims Filed FY2015
FY2015 By Statute By Discrimination Type
EPA, 1

Religilon, 2
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The hospitality industry tied the healthcare industry for the highest number of EEOC lawsuits in
any industry. Of those, 22 were Title VII cases. Within Title VII, the claim leaders by far were
sex discrimination and retaliation — including multiple suits that encompassed both types of
claims.

For example, in EEOC v. Moonshine Group, LLC,*® the complaint alleged that when a
bartender was approximately five months pregnant, one of the employer’s managers told her
that he did not want her working as a bartender while she was pregnant, even though the
bartender had never requested any change in her job duties. One of the bases upon which the
manager allegedly made his decision was his concern that customers would be offended by a
pregnant person behind the bar and that they would consider the owners incompetent to allow a
pregnant employee to continue bartending because of the possibility of injury. The case is a
warning for employers, including those who feel like they are doing employees a service by

%% Complaint, EEOC v. Moonshine Grp., LLC, No. 2:15-CV-01618-MHB (D. Ariz. Aug. 20, 2015), ECF
No. 1.
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looking out for their interests (particularly where health issues are involved). The EEOC may
take a very dim view of paternalistic attempts to govern employee conduct.

Hospitality companies often employ a younger workforce in an informal setting, which some
employees may view as more accepting of inappropriate behavior. The EEOC's allegations
often contain lurid details of bad behavior by managers or supervisors. Employers should
consider the nature of their workplace and keep in mind that some settings may give rise to a
special need to train employees in workplace anti-harassment and anti-retaliation policies.
Employers should be wary of all complaints of harassment, and they must ensure that they are
dealt with appropriately. It is sometimes easier for the EEOC to prove a retaliation case than the
underlying claim of discrimination itself.

While sex discrimination and retaliation claims can be considered the “main course” for EEOC
litigation in the hospitality industry, other “side dish” claims were filed in areas including race,
national origin, age, and disability discrimination. One such case was EEOC v. Rosebud
Restaurants, Inc., which involved allegations that the Defendant restaurant refused to hire
African-Americans on the basis of their race.*®** Rather than identifying a specific individual who
was allegedly aggrieved, the EEOC alleged that the restaurant’'s owner expressed a general
preference not to hire African-Americans. Even though the EEOC did not name an aggrieved
individual, the court denied the restaurant’s motion to dismiss, noting that widespread
discriminatory practice allegations were sufficient to assert a claim under Title VII.

The hospitality industry is an active field, so disability discrimination is another area for
employers in this sector to monitor. For example, in EEOC v. Young and Associates, Inc., a
restaurant server alleged that her employer wrongfully discharged her due to a disability,
specifically a digestive issue.*® The restaurant’s manager asked her to produce a doctor’s note
regarding the alleged disability; after she did so the next day, the manager refused to even
review the note and subsequently discharged her. The court ultimately denied the restaurant’s
motion to dismiss, noting that she provided fair notice to her employer of her disability.

%4 EEOC v. Rosebud Rests., Inc., 85 F. Supp. 3d 1002 (N.D. Ill. 2015).
3% EEOC v. Young & Assocs., Inc., No. 1:14-CV-00068, 2015 WL 82894 (W.D. Va. Jan. 7, 2015).
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MANUFACTURING INDUSTRY
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Based on the data, manufacturers appear to be especially susceptible to lawsuits on several
fronts. Many manufacturing jobs include a physical component, requiring employees to perform
certain manual tasks or have certain physical capabilities to perform certain work. These
requirements may at times collide with restrictions or limitations stemming from medical
conditions, thus implicating the ADA and obligations to provide reasonable accommodations.
Manufacturing jobs may also require employees to be physically present to perform certain
tasks and therefore may be less conducive to work-from-home accommodations.

Indeed, in EEOC v. Ford Motor Co.,**® a worker with irritable bowel syndrome requested a
disability accommodation in the form of permission for her to work from home as needed, up to
four days per week. The employer analyzed her job responsibilities and concluded that of her
ten job responsibilities, four could not be performed from home effectively and two were not
significant enough to support telecommuting. In response to the request, the employer offered
alternative accommodations, such as moving the employee closer to the restroom and jobs

%% EEOC v. Ford Motor Co., 782 F.3d 753 (6th Cir. 2015).
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more suited for telecommuting. The employee declined the alternatives. Both the trial court and
the court of appeals agreed that working from home up to four days was not a reasonable
accommodation for this employee, as her job required her to be present at the worksite.

Interestingly, two ADA cases filed against manufacturing clients also contained the only two
GINA suits brought by the EEOC all year. In EEOC v. Bedford Weaving, Inc.,*’ the EEOC
alleged that the company’s application questions regarding medical history, including past
injuries, general health inquires, and questions about family members violated the ADA and
GINA's respective restrictions on pre-employment and family medical inquiries. In EEOC v.
Honeywell,**® the EEOC alleged that the company’s practice of making employees undergo a
biometric screening (with blood draw) violated the ADA,**° and that forcing spouses to undergo
the same screening if covered by the employee’s health plan violated GINA. Together, these
cases suggest that manufacturers (who are rightfully concerned with employees’ health given
the potential hazards) should be careful about any medical related inquiries not only as they
apply to an employee or applicant, but also as they pertain to a family member.

Manufacturers, especially those conducting reductions in force (“RIFs”), may also be vulnerable
to allegations of age discrimination. For example, in EEOC v. Tepro®” the employer reclassified
some employees from “Tech 1I” to “Tech IlI” positions, which resulted in the employees losing
their seniority dates and ultimately being laid-off. Although there was no direct evidence of age
discrimination, the court found that statistical evidence suggested older employees were
overrepresented at a statistically significant level in both the reclassification efforts and the RIF.
And despite undisputed facts confirming that the company was in financial distress and took
numerous other cost saving measures that were ultimately unsuccessful, and that a RIF was
necessary for its financial survival, the court denied the company’s motion for summary
judgment, finding genuine issues of material fact remained as to whether the company
appropriately followed the lay-off policy in its employee handbook.

In the Title VII arena, race claims continue to be the biggest threat for manufacturers. In EEOC
v. BMW Manufacturing Co., LLC,*"* the EEOC brought a Title VII action alleging that the
company'’s use of its criminal conviction background check policy constituted an unlawful
employment practice because it discriminated on the basis of race. In EEOC v. Windings,
Inc.,®” the EEOC alleged that a biracial applicant passed the employer’s qualifications test but
the job was awarded instead to a white applicant. Employers should be aware that the EEOC is
focused on removing such “barriers” to hiring and recruitment.

%7 Complaint, EEOC v. Bedford Weaving, Inc., No. 6:15-CV-27-NKM (W.D. Va. Aug. 13, 2014), ECF No.
1.

%8 Complaint, EEOC v. Honeywell Intll, Inc., No. 0:14-CV-4517-ADM-TNL (D. Minn. Oct. 27, 2014), ECF
No. 1.

%9 The claim was based on the allegation that the test was not work-related.

3 EEOC v. Tepro, 2015 WL 5695307 (E.D. Tenn. Sept. 28, 2015).

3L EEOC v. BMW Mfg. Co., LLC, No. 7:13-1583, 2015 WL 5431118 (D.S.C. July 30, 2015).

372 Complaint, EEOC v. Windings, Inc., No. 0:15-CV-02901-PAM-JSM (D. Minn. July 1, 2015), ECF No. 1.
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RETAIL INDUSTRY
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The retail industry has a myriad of entry level positions, relatively high turnover, potentially
exacting attendance and performance constraints, and a wide-ranging applicant pool that yields
many possible comparators, making it a primary target for claims under all aspects of Title VII.
Retail industry clients were also hit with an approximately equal number of ADA claims.

In EEOC v. Zale Delaware, Inc. d/b/a Piercing Pagoda,®”® the EEOC alleged that an employee
at a mall kiosk (where employees had to stand to work in a limited space) was terminated after
she requested an accommodation of sitting 15 minutes per hour due to a disc disease. The
EEOC alleged that her employer failed to engage in the required interactive process when it put
her on unpaid leave and later terminated her employment.

3738 Complaint, EEOC v. Zale Del., Inc. d/b/a Piercing Pagoda, No. 4:15-CV-00149-D (E.D.N.C. Sept. 25,
2015), ECF No. 1.
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The retail industry has also been the subject of the EEOC’s challenge to employers’ use of
criminal background checks. In EEOC v Dolgencorp,*™* Dollar General failed in its attempt to
compel information about the EEOC's policies regarding its own use of criminal background
checks in hiring,*”® evidence that other employers have found useful in combatting similar
claims by the EEOC.

The EEOC also sued Dollar General for retaliation.®”® The EEOC alleged that Dollar General's
issuance of multiple reprimands to an African American employee who, three months earlier,
had filed a charge of discrimination, demonstrated that the employee was being moved along a
disciplinary track toward termination.*”” The District Court granted summary judgment against
the EEOC on the retaliation claim because the employee resigned to take another job and was
not under threat of termination, but allowed the EEOC to proceed on a claim for race
discrimination in light of evidence of multiple racial epithets made by a supervisor to the
employee. The matter settled for $32,500.%"®

In EEOC v. Gregg Appliances, Inc., the EEOC brought a claim of retaliation on behalf of a
female employee who alleged she was disciplined and her employment terminated in retaliation
for reporting that her general manager had sent her sexually harassing text messages.*”® The
District Court denied the EEOC’s motion for a new trial in large part because there was
sufficient evidence to show that the employee’s complaint of sexual harassment resulted in the
termination of her general manager’'s employment, that the employee was assigned to a new
supervisor, and that the new supervisor disciplined the employee and ultimately terminated her
employment for a variety of performance-related matters.**

Finally, the EEOC also tested the limits of discrimination under Title VII by bringing a claim of
race discrimination on behalf of an African-American employee who experienced multiple
transfers to different store locations.*! In EEOC v. Autozone, Inc., the District Court rejected the
EEOC's theory that multiple transfers violated 42 U.S.C. § 2000e-2(a)(2) as evidencing a plan to
limit, segregate, or classify employees on the basis of race.*®* Granting summary judgment in
favor of AutoZone, the District Court found that transfers without demotion, loss of pay, or other
adverse effects were not sufficient to constitute adverse employment actions under Title VI1.3%
The EEOC has appealed this decision.®*

37 EEOC v Dolgencorp, LLC, No. 13-CV-04307, 2015 WL 2148394 (N.D. Ill. May 5, 2015).

35 |d. at *3.

3% EEOC v Dolgencorp., LLC, No. 1:13-CV-383, 2015 WL 439920 (S.D. Miss. Feb. 3, 2015).
37 1d. at *5.

S EEOC v Dolgencorp., LLC, No. 1:13-CV-383, 2015 WL 5174333 (S.D. Miss. June 3, 2015).
39 EEOC . Gregg Appliances, Inc., No. 3:10-CV-00861, 2015 WL 4905057 (M.D. Tenn. Aug. 17, 2015).
%9 |d. at *7.

%1 EEOC v Autozone, Inc., No. 14-CV-5579, 2015 WL 4638065 (N.D. Ill. Aug. 4, 2015).

%2 |d. at *2.

%3 |d. at *4.

%4 Docket, EEOC v Autozone, Inc., No. 15-3201 (7th Cir. Oct. 2, 2015).
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C. Spotlight On The Americans With Disabilities Act:
An ADA Survival Guide

ADA lawsuits remain a very high priority for the EEOC. In FY2015, 53 of the 142 merits lawsuits
filed by the EEOC concerned purported ADA claims.?° Of the 155 lawsuits resolved by the
EEOC in FY2015, 61 concerned ADA claims.*®* In terms of raw numbers, the EEOC only filed
and resolved Title VII lawsuits at a higher rate. Because ADA enforcement remains such a high
priority for the EEOC, we have prepared the following “ADA Survival Guide” to provide
employers with some considerations and pointers for handling ADA issues, and a working
knowledge of the new and emerging trends that employers should watch out for.

The ADA prohibits employers from discriminating against “qualified individual[s] on the basis of
disability.”®” In order to make out a prima facie case of discrimination under the ADA, the EEOC
needs to establish that: (1) the individual has an ADA qualifying disability; (2) the individual is
gualified for the job; and (3) the individual was discriminated against on the basis of the
disability.**® The best way for employers to guard against EEOC-initiated ADA litigation is to
develop an understanding of what the EEOC considers to be a “disability,” a “qualified
individual,” and “discrimination.”

1. What Does The EEOC Call A “Disability”?

Employers must have an understanding of what a disability is under the ADA so that they can
spot ADA issues when they arise. Under the ADA, a person has a “disability” if he or she (1) is
substantially impaired in a major life activity; (2) has a record of such an impairment; or (3) is
regarded as having such an impairment.®* With respect to being actually disabled, a person is
actually disabled if he or she has “a physical or mental impairment that substantially limits one
or more major life activities of such individual.”**°

Over time, the EEOC has expanded the class of people who would be considered to have a
covered disability within the meaning of the ADA. When the ADA was enacted, major life
activities were not included in the law. By regulation, the EEOC defined “major life activities” as
“caring for oneself, performing manual tasks, walking, seeing, hearing, speaking, breathing,
learning, and working.”*** When the ADA was amended, effective in 2009, the law included a list
of major life activities, including caring for oneself, seeing, eating, walking, lifting, speaking,
learning, concentrating, communicating, performing manual tasks, hearing, sleeping, standing,

335 See U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, FISCAL YEAR 2015 PERFORMANCE AND

ACCOUNTABILITY REPORT, supra note 19, at 34.
386 |d

%742 U.S.C. § 12112(a).

38 See, e.g.,Gowesky v. Singing River Hosp. Sys., 321 F.3d 503 (5th Cir. 2003), cert. denied 540 U.S.
815; Holbrook v. City of Alpharetta, Ga., 112 F.3d 1522 (11th Cir. 1997).

9 42 U.S.C. § 12102(2); see also 29 C.F.R. § 1630.2(q).
%942 U.S.C. §12102(2).
%129 C.F.R. § 1630.2(i).
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bending, breathing, reading, thinking, and working. The EEOC added sitting, reaching and
interacting with others in its regulations, which went into effect in 2011.%%

The EEOC also concluded that major life activities included “the operation of a major body
function, including but not limited to, functions of the immune system, special sense organs and
skin; normal cell growth; and digestive, genitourinary, bowel, bladder, neurological, brain,
respiratory, circulatory, cardiovascular, endocrine, hemic, lymphatic, musculoskeletal, and
reproductive functions.”*® That includes diabetes,*** post-partum depression,*** and “minor
ankle ailments.” According to the EEOC, “[t]he term ‘substantially limits’ shall be construed
broadly in favor of expansive coverage.”®’

The EEOC also considers conditions resulting from pregnancy to be disabilities, such as
gestational diabetes.>*® The EEOC has increasingly filed lawsuits based on alleged
discrimination against women with pregnancy-related conditions.*°

2. Who Is Entitled To A Reasonable Accommodation?

A person with a disability who is also a “qualified individual” is entitled to a reasonable
accommodation. Under the ADA, a “qualified individual” is “an individual who, with or without
reasonable accommodation, can perform the essential functions of the employment position that
such individual holds or desires.”®

392
Id.
393
Id.

%94 See Press Release, Equal Employment Opportunity Commission, Baker Wellness Center lllegally
Fired Employee Because of Disability, EEOC Claims in Lawsuit (Dec. 31, 2014), available at
http://www.eeoc.gov/eeoc/newsroom/release/12-31-14.cfm.

395

See Press Release, Equal Employment Opportunity Commission, EEOC Sues The Lash Group for
Disability Discrimination (Oct. 8, 2014), available at http://www.eeoc.gov/eeoc/newsroom/release/10-8-
14.cfm.

396

See Press Release, Equal Employment Opportunity Commission, Sharp Healthcare Sued by EEOC
for Disability Discrimination (Sept. 1, 2015), available at http://www.eeoc.gov/eeoc/newsroom/release/9-1-
15.cfm.

397
Id.

3% See GUIDANCE, U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, PREGNANCY DISCRIMINATION,

available at http://www.eeoc.gov/laws/types/pregnancy.cfm.
399

See, e.g., Press Release, Equal Employment Opportunity Commission, Allsup’s Convenience Stores
Sued by EEOC for Disability and Pregnancy Discrimination (Sept. 29, 2015), available at
http://www.eeoc.gov/eeoc/newsroom/release/9-29-15d.cfm; Press Release, Equal Employment
Opportunity Commission, EEOC Sues Landis Communities and Landis Homes Retirement Community for
Pregnancy and Disability Discrimination and Retaliation (Sept. 23, 2015), available at
http://www.eeoc.gov/eeoc/newsroom/release/9-23-15d.cfm.

"0 42 U.S.C. §12111(8).
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3. What Is A Reasonable Accommodation?

While the ADA does not define a reasonable accommodation, the statute lists examples of
possible reasonable accommodations, including “making existing facilities used by employees
readily accessible to and usable by individuals with disabilities; and job restructuring, part-time
or modified work schedules, reassignment to a vacant position, acquisition or modification of
equipment or devices, appropriate adjustment or modifications of examinations, training
materials or policies, the provision of qualified readers or interpreters, and other similar
accommodations for individuals with disabilities.”**

Courts have, from time to time, considered certain accommodations per se unreasonable. For
example, some cases hold that employers are not required to create new jobs, displace other
employees, or promote an employee to accommodate within the meaning of the ADA.**
Moreover, some courts have held that employers are only required to provide some reasonable
accommodation, not the reasonable accommodation the disabled employee requests.*® The
EEOC has adopted some of these rulings in its several Guidance documents.

Courts have held that under the ADA, an employer is only required to provide a reasonable
accommodation to a person with a disability if he or she can perform the essential functions of
his or her position (or the position being sought by an applicant) with the reasonable
accommodation.*® The ADA does not define the term “essential functions.” The determination
of whether something is an “essential function” is a fact-driven inquiry. The first place the EEOC
will go to review this issue is the employee’s job description. Poorly written job descriptions that
do not properly state the essential functions can harm an employer’s case.

One trend that employers should be aware of is the EEOC's increasing tendency to argue that
telecommuting is a reasonable accommodation and that physical presence in an office is not an
essential function of a job. Courts have not always agreed with that position. For example, in
EEOC v. Ford Motor Co.,* the EEOC brought suit against Ford on behalf of an employee who,
because of her irritable bowel syndrome, asked to be allowed to telecommute up to four days
per week.*® The EEOC argued that telecommuting was a reasonable accommodation because

142 U.S.C. § 12111(9).

92 See, e.g., Rosamond v. Pennaco Hosiery, Inc., 942 F. Supp. 279 (N.D. Miss. 1996); Gomez v. Am.

Bldg. Maint., 940 F. Supp. 255 (N.D. Cal. 1996); see also ENFORCEMENT GUIDANCE: REASONABLE
ACCOMMODATION AND UNDUE HARDSHIP UNDER THE AMERICANS WITH DISABILITIES ACT, available at
http://www.eeoc.gov/policy/docs/accommodation.html#job.

93 See, e.g., Gile v. United Airlines, 95 F.3d 492, 499 (7th Cir. 1996); see also ENFORCEMENT GUIDANCE:
REASONABLE ACCOMMODATION AND UNDUE HARDSHIP UNDER THE AMERICANS WITH DISABILITIES ACT, supra
note 402.

% See, e.g., McKane v. UBS Fin. Servs., Inc., 363 F. App'x 679 (11th Cir. 2010).

%5 EEOC v. Ford Motor Co., 782 F.3d 753 (6th Cir. 2015).
406

See Christopher M. Cascino and Gerald L. Maatman, Jr., En Banc Sixth Circuit Reverses Itself And
Finds That Nearly Unlimited Telecommuting Is Not A Reasonable Accommodation Under The ADA,
WORKPLACE CLASS ACTION BLOG (Apr. 22, 2015), available at
http://www.workplaceclassaction.com/2015/04/en-banc-sixth-circuit-reverses-itself-and-finds-that-nearly-
unlimited-telecommuting-is-not-a-reasonable-accommodation-under-the-ada/.

64 Significant EEOC Litigation Rulings In 2015
Seyfarth Shaw LLP



the charging party testified that it was, and because Ford allowed other employees in the
charging party’s position to telecommute on a limited basis.*”’

The Sixth Circuit rejected those arguments. According to the Sixth Circuit, “regularly attending
work on-site is essential to most jobs.” It found the fact that others in the charging party’s
position telecommuted did not make the EEOC’s proposed accommodation reasonable
because she was requesting a much larger accommodation than Ford had given to any of its
other employees with her position.*® It criticized the EEOC’s position because it would create
an incentive for employers to deny limited telecommuting as an accommaodation for their
employees so that they would not have to grant other employees far more expansive
telecommuting accommodations:

[1]f the EEOC's position carries the day, once an employer allows one person the
ability to telecommute on a limited basis, it must allow all people with a disability
the right to telecommute on an unpredictable basis up to 80% of the week (or
else face trial). That's 180-degrees backward. It encourages — indeed, requires —
employers to shut down predictable and limited telecommuting as an
accommodation for any employee. A good deed would effectively ratchet up
liability, which would undermine Congress’ stated purpose of eradicating
discrimination against disabled persons.**

The Sixth Circuit also concluded that the charging party was terminated for poor performance,
not because she brought a charge with the EEOC.***

4. Issues Employers Should Consider During The Lifecycle Of Employment

Employers must be dialed in to ADA compliance starting with the application process and
continuing through termination. Each stage of the employment lifecycle presents its own unique
pitfalls and challenges. Further, pursuant to EEOC Guidance, the stage of the process
determines an employer’s right to make disability-related inquiries and/or require a medical
examination.

a. The Application Stage

The EEOC has taken the position that “[tlhe ADA prohibits employers from asking questions
that are likely to reveal the existence of a disability before making a job offer.”*** The EEOC

407 Id.
408 Id.
409 Id.
410 Id.
411 Id.
412

See GUIDANCE, U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, JOB APPLICANTS AND THE
AMERICANS WITH DISABILITIES ACT, available at http://www.eeoc.gov/facts/jobapplicant.html.
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refers to these kinds of questions as “disability-related inquiries” and has filed suit against
employers for asking questions that the EEOC believes might reveal a disability.**?

Given the EEOC'’s position, employers who wish to stay out of the crosshairs should not ask for

information about a person’s physical or mental health during the hiring process. For example, a
guestion such as, “How many days did you miss last year due to illness?” could be viewed as a

disability-related inquiry.

Employers are permitted to ask whether an applicant can perform specific job functions. For
example, an employer can ask someone who is applying for a position that requires driving
whether he or she can drive. Some employers have found that the EEOC’s approach to ADA
compliance can be difficult to navigate in practice. Employers should consider special training
for anyone interviewing potential employees about what is impermissible under the EEOC's
interpretation of the ADA, and they should review their written job application materials to
ensure that they are careful in how they ask about such information. Employers are well advised
to seek the assistance of legal counsel as they consider their options for ensuring ADA
compliance.

b. Post Offer/Pre-Employment Stage

Once an offer of employment has been made, an employer has relatively broad rights with
regard to making disability-related inquiries and requiring medical examinations, which do not
have to be job related and consistent with business necessity. Requirements of the Genetic
Information Non-Discrimination Act (“GINA”) must be met. Further, the employer needs to be
careful in consideration of the information revealed during the post-offer pre-employment stage,
as EEOC will look closely at any decision by an employer to revoke an offer of employment
based on the results of a pre-employment medical examination or questionnaire response.

c. Employment Stage: Spotting ADA Issues That Arise “On The Job”

During employment, an employer may ask disability-related questions and/or require a medical
examination only if it is job related and consistent with business necessity. That essentially
means that there must be an objective reason for doing so. When an employer asks questions
about an employee’s health status, such questions can be interpreted as attempts to find out
about problematic disabilities or reasons to terminate an employee.

Unless the need for accommodation is obvious, an employee or applicant generally has to
request an accommodation. If an employee requests an accommodation, the employer should
focus on the job duties impacted by the impairment and what it can provide to allow the
employee to work, rather than asking about the medical condition. By using open-ended
guestions about an employee’s needs, employers can often learn what they must know to
engage in the interactive, reasonable accommodations process while minimizing the possibility
of misinterpretation.

13 See, e.g., Press Release, Equal Employment Opportunity Commission, Bedford Weaving Sued for

Genetic Information and Disability Discrimination (Aug. 13, 2015), available at
http://www1l.eeoc.gov/eeoc/newsroom/release/8-13-15.cfm?renderforprint=1.
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Given the EEOC's broad definition of what constitutes a disability, employers should consider
what mechanisms they may need to put into place to make sure that the right personnel are the
ones having discussions with employees who may have ADA-covered disabilities.

For example, some employers have chosen to designate an individual or group of individuals to
handle all ADA issues. Managerial employees are trained to inform the individual or group
responsible for ADA compliance upon learning that an employee may have a disability, either
because the employee stated that he or she has a condition, or stated that he or she needs an
accommodation.

Those specially trained employees would then engage in the interactive process required by the
ADA to determine if an employee needs an accommodation or whether an employee can be
accommodated in his or her current position. In this way, those employers hope to avoid the
possibility that an untrained employee may ask questions about an employee’s health status
that could present problems down the road, or offer accommodations that are not reasonable.
Moreover, this reduces the risk that untrained employees may refuse what the EEOC or a court
might consider to be a reasonable accommodation.

Employers should be sure to document the interactive process in writing to the employee. That
documentation can become very important in the event that a lawsuit is filed. Finally, employers
must make sure that they are in compliance with the confidentiality requirements of the ADA.
Any medical information must be kept in a separate confidential file and only shared in
accordance with the ADA regulations.

d. Choosing When To Provide A Reasonable Accommodation

What is a “reasonable accommodation” will depend on the facts and circumstances of each job.
Employers should keep abreast of what courts have determined to be reasonable
accommodations in their industry.

Employers may want to thoughtfully consider what they consider to be the essential functions of
their employees’ positions in advance of any request for an accommodation. The Sixth Circuit’s
decision in Ford Motor Co. contains several lessons for employers. The EEOC's position in that
case was that if an employer allows good employees to telecommute, even on a limited basis,
then it has essentially admitted that the essential functions of a job can be performed at home.
Put another way, the EEOC will argue that employers should allow their worst employees to
work from home as a reasonable accommodation if they allowed their best employees to work
from home.

Of course, not all requested accommodations are reasonable. Some employers have been
successful in EEOC litigation even after they rejected a proposed accommodation that they did
not consider to be reasonable and after terminating or refusing to hire in such situations. For
example, this year the Fourth Circuit rejected the EEOC’s argument that shifting an essential job
duty to another employee was a reasonable accommodation under the ADA.**

14 Gerald L. Maatman, Jr. and Howard M. Wexler, Fourth Circuit Affirms EEOC’s Resounding Summary

Judgment Defeat in ADA Case, WORKPLACE CLASS ACTION BLOG (June 30, 2015), available at
http://www.workplaceclassaction.com/2015/06/fourth-circuit-affirms-eeocs-resounding-summary-
judgment-defeat-in-ada-case/.
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Safety is another important consideration when deciding what is reasonable. If there is a
probable or significant possibility of injury, to either an employee with a disability or the
employee’s co-workers as a result of a disability, an employer should consider what steps it can
take to eliminate or reduce the threat.*** Direct threat is also a highly fact driven analysis. If an
employer determines that an employee imposes a direct threat, consideration should be given
to transferring the employee to another position for which the employee is qualified with or
without accommodation. However, there is no obligation to create such a position. Leave is
another option to consider prior to termination.

According to a recent Tenth Circuit decision, an employer can successfully assert this defense
even if it is mistaken as to the threat posed by the employee. In EEOC v. Beverage Distributors
Co,*® the EEOC alleged that an employer terminated a legally blind employee because it
considered him to be a threat to safety in the employer’s warehouse.**” The trial court issued a
jury instruction that stated that the employee actually had to be a threat for the employer to
successfully assert this defense.**® The Tenth Circuit held that this was reversible error.** It
reasoned that the employer should have avoided liability “if it had reasonably believed the job
would entail a direct threat.”*° In other words, the Tenth Circuit held that the employer should
not have been required to prove that the employee posed an actual direct threat, but rather only
that it had a reasonable belief that the employee constituted a direct threat.***

e. Avoiding ADA Issues Relating To Employee Leaves Of Absence

Employees with disabilities may need to be off work either continuously or on an intermittent
basis. This can cause significant challenges for employers. Eligible employees may seek leave
under the Family and Medical Leave Act (“FMLA"). Employers must be aware that while the
ADA was not intended as a leave law and the FMLA was passed after ADA became effective,
the EEOC has been on a mission for years to transform the ADA into a leave law. In essence,
the EEOC's position is that job protected leave for employees with disabilities must be
considered by an employer on a case-by-case basis. This arises for those employees who are
not eligible for FMLA leave and for those who have exhausted FMLA.

One of the more frequent pitfalls for employers occurs when FMLA leave comes to an end.
Under the FMLA, eligible employees are entitled to 12 weeks of unpaid leave in a 12-month
period for an employee’s own serious health condition.*”? When such a leave period is up,
employers should review whether further leave could be reasonably granted. If they simply

%42 U.S.C. §§ 12111(3), 12113(b).
1% EEOC v. Beverage Distribs. Co., LLC, 780 F.3d 1018 (10th Cir. 2015).

17 Gerald L. Maatman, Jr. and Alexis P. Robertson, Tenth Circuit Clarifies ADA Direct-Threat Defense
For EEOC Litigation, WORKPLACE CLASS ACTION BLOG (Mar. 23, 2015), available at
http://www.workplaceclassaction.com/2015/03/tenth-circuit-clarifies-ada-direct-threat-defense-for-eeoc-
litigation/.
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terminate, employers run the risk of being accused by the EEOC of violating the ADA because,
knowing of a disability, the employer did not engage in the interactive process required by the
ADA to determine whether the employee could perform his or her essential functions with an
accommodation or whether providing additional job protected leave could allow the employee to
return to work. One way to minimize this risk is to have a written accommaodation policy that
specifically mentions that job protected leave is one form of accommodation the employer will
consider and sets up a protocol for the employee and the employer to follow.

In sum, the EEOC has consistently attempted to expand the scope of its ADA enforcement.
ADA litigation remains, in terms of sheer volume, second only to Title VI litigation. But there are
reasonable, practical steps that employers can take to protect themselves, and, as much as
may be possible, take themselves out of the EEOC’s crosshairs.

D. The EEOC's Strategic Initiative: Developing New Substantive Theories Of
Discrimination

Perhaps the defining feature of the EEOC’s 2012 Strategic Enforcement Plan, are the six
priorities that the Commission identified to define its enforcement mission for Fiscal Years 2013-
2016.** The EEOC chose its priorities by weighing five criteria. According to the SEP, the
EEOC focused on issues that would affect a broad number of individuals, employers, or
employment practices, with a special emphasis on issues affecting the most vulnerable workers,
meaning those unaware, reluctant, or unable to exercise their rights. It also sought to impact
developing areas of the law where the EEOC has particular expertise and issues where the
government has access to information, data, and research that would render the Commission a
particularly effective advocate. Finally, the EEOC said that it would focus on practices that
impede or impair enforcement of employment anti-discrimination laws.***

Using those criteria, the EEOC identified six national enforcement priorities:

e The elimination of systemic barriers in recruitment and hiring:

e Protection of immigrant, migrant, and other vulnerable workers;
e Addressing emerging and developing issues;

e Enforcing equal pay laws;

e Preserving access to the legal system; and

e Preventing harassment through systemic enforcement and targeted outreach.*”

Since the SEP was enacted, employers have watched as the EEOC has used every available
tool in its enforcement and rulemaking toolkit to meet its objectives — even if that means
stretching the anti-discrimination laws to fit its priorities.

23 See U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION STRATEGIC ENFORCEMENT PLAN FY 2013 -

2016, supra note 285.
424 |d
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2. Case Study No. 2: The EEOC’s Quasi-Judicial Power And Transgender
Discrimination

Last year, we identified the extension of Title VII's protections to transgender employees as one
of the most important developing trends in EEOC enforcement litigation. The EEOC has
continued this trend into FY2015 and has directly connected those efforts to the realization of
one of its stated priorities: the "coverage of lesbian, gay, bisexual and transgender individuals
under Title VII's sex discrimination provisions."*?® The EEOC has continued to reinforce its
commitment to pushing forward on this priority.*?’

The Commission’s focus on transgender discrimination is particularly notable because Title VII
does not explicitly mention gender identity as a protected classification.*?® For the past 20 years,
some members of Congress have attempted to add gender identity as a protected category
through passage of some form of the Employment Non-Discrimination Act (‘ENDA”).**® But that
legislation has never passed.”* The EEOC was therefore left to enforce a theory of law that has
never been explicitly adopted by the U.S. Congress.

Nevertheless, at the end of FY2014, the EEOC filed two lawsuits alleging discrimination against
transgender employees under Title VII. We now know that those were the first in a series of
lawsuits that the EEOC would bring in FY2015 alleging the same theory of transgender
discrimination. It is therefore worth taking a step back to examine the arc of the EEOC'’s
enforcement activities to see how we ended up at this point. That history provides an interesting
example of how the Commission sometimes uses the laws and procedural mechanisms
available to it in creative ways to shape precedent in its favor and methodically build on that
precedent to advance a new EEO theory into law. This case study is especially illustrative
because it shows just how much power the EEOC can wield when it puts all of its enforcement
and regulatory tools to work in a focused, systematic way.

The EEOC's efforts had an unusual beginning. The Commission exploited a relatively obscure
regulatory procedure adopted by a different federal agency — a procedure that was mandated by
the EEOC - to advance its theory.

2% See U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION STRATEGIC ENFORCEMENT PLAN FY 2013 -

2016, supra note 285.

427 See U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, FACT SHEET ON RECENT EEOC LITIGATION-

RELATED DEVELOPMENTS REGARDING COVERAGE OF LGBT-RELATED DISCRIMINATION UNDER TITLE VII,
available at http://www.eeoc.gov/eeoc/litigation/selected/Igbt facts.cfm; WHAT YOU SHOULD KNOwW ABOUT
EEOC AND THE ENFORCEMENT PROTECTIONS FOR LGBT WORKERS, available at
http://www.eeoc.gov/eeoc/newsroom/wysk/enforcement_protections Igbt workers.cfm.

428

See 42 U.S.C. § 2000e-2 (making it unlawful to discriminate against any individual “because of such
individual’s race, color, religion, sex, or national origin”).

29 See, e.g., Abigail Cahak and Erin Dougherty Foley, ENDA the Line: Anticipating the Next Change to

the Federal Law Landscape — Sexual Orientation and Gender Identity, EMPLOYMENT LAW LOOKOUT BLOG
(Oct. 15, 2013), available at http://www.laborandemploymentlawcounsel.com/2013/10/from-waterhouse-
to-windsor-anticipating-the-next-change-to-the-federal-law-landscape-sexual-orientation-and-gender-

identity/.

30 Currently, ENDA has passed in the Senate but not in the House. See Employment Non-Discrimination
Act of 2013, S. 815, 113th Cong. (2013).
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On April 20, 2012, the EEOC issued a decision in Macy v. Holder,*** which explicitly held that
“claims of discrimination based on gender identity, are cognizable under Title VII's sex
discrimination prohibition.”*? That case arose out of a complaint by a transgender woman police
detective in Phoenix, Arizona who alleged that she was denied a job at the Bureau of Alcohol,
Tobacco, Firearms and Explosives (“ATF") after she informed the ATF that she was in the
process of transitioning from male to female.**® On June 13, 2011, she filed her formal EEO
complaint with the ATF. She identified “sex,” “female” as the basis of her complaint, but then
wrote in “gender identity” and “sex stereotyping” as additional bases for her complaint.***

The Department of Justice has adopted administrative procedures for handling EEO complaints
pursuant to EEOC regulations set forth under 29 C.F.R. Part 1614,*** which requires federal
agencies to adopt specific procedures to ensure equal employment opportunities for federal
government employees. The Department of Justice adopted procedures to adjudicate claims of
sex discrimination under Title VII that were different from the procedures used for claims of
gender identity discrimination.**® In particular, the Department of Justice procedures for gender
identity claims allowed for fewer remedies and did not include the right to request a hearing
before an EEOC Administrative Judge or the right to appeal the final agency decision to the
Commission.*®

On October 26, 2011, the ATF issued the complainant a Letter of Acceptance, which stated that
the “claim alleged and being accepted and referred for investigation is the following: Whether
you were discriminated against based on your gender identity sex (female) stereotyping when
on May 5, 2011, you learned that you were not hired as a Contractor for the position of [NIBIN]
Ballistics Forensic Technician in the Walnut Creek Lab, San Francisco Field Office.”*® But the
letter also stated that “since claims of discrimination on the basis of gender identity stereotyping
cannot be adjudicated before the [EEOC], your claims will be processed according to
Department of Justice policy.”**® On December 6, 2011, the complainant appealed the ATF’s
decision to the EEOC, asking that the Commission adjudicate all of her claims and arguing that
the EEOC has jurisdiction over her entire claim.**

31 Macy v. Holder, Appeal No. 0120120821, EEOC Doc. 012012081, 2012 WL 1435995 (Apr. 20, 2012)),
available at http://www.eeoc.gov/decisions/0120120821%20Macy%20v%20D0J%20ATF.txt.
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Id.; see also Ariel D. Cudkowicz and Laura J. Maechtlen, Strategy & Insights: Managing Transgender
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2012), http://www.seyfarth.com/publications/si051012.
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Accordingly, the question presented to the EEOC was whether gender identity discrimination
claims were cognizable under Title VII. If so, then the EEOC would have ultimate authority to
adjudicate legal issues relating to such claims on appeal. The EEOC held in no uncertain terms
that it did have that authority:

In the interest of resolving the confusion regarding a recurring legal issue that is
demonstrated by this complaint’s procedural history, as well as to ensure efficient
use of resources, we accept this appeal for adjudication. Moreover, EEOC’s
responsibilities under Executive Order 12067 for enforcing all Federal EEO laws
and leading the Federal government's efforts to eradicate workplace
discrimination, require, among other things, that EEOC ensure that uniform
standards be implemented defining the nature of employment discrimination
under the statutes we enforce. Executive Order 12067, 43 F.R. 28967, § 1-
301(a) (June 30, 1978). To that end, the Commission hereby clarifies that claims
of discrimination based on transgender status, also referred to as claims of
discrimination based on gender identity, are cognizable under Title VII's sex
discrimination prohibition, and may therefore be processed under Part 1614 of
EEOC'’s federal sector EEO complaints process.**

In Macy, the EEOC decided the scope of its own jurisdiction by reading into Title VII a theory of
gender identity discrimination that was not recognized by the Department of Justice and that
had never been passed by Congress. That decision relied on Supreme Court precedent that
was over 20 years old at the time the Macy decision came out.

In Price Waterhouse v. Hopkins,**? the Supreme Court held that an employer had discriminated
against a female employee by telling her to “walk more femininely, talk more femininely, dress
more femininely, wear make-up, have her hair styled, and wear jewelry.”** Under the EEOC'’s
interpretation, this decision extended the definition of “sex discrimination” under Title VII to
include not just discrimination based on the biological differences between men and women, but
also on the basis of gender.*** From there, it was a short walk (for the EEOC, at least) to
establish that transgender discrimination was tantamount to discrimination on the basis of
gender stereotyping, which the EEOC argued had long been protected by Title VII.**°

441
Id.

2 490 U.S. 228, 239 (1989).

“31d. at 235.

*4 Macy, supra note 431(“As used in Title VII, the term ‘sex’ encompasses both sex — that is, the

biological differences between men and women — and gender.”) (quoting Schwenk v. Hartford, 204 F.3d
1187, 1202 (9th Cir. 2000)) (citing Smith v. City of Salem, 378 F.3d 566, 572 (6th Cir. 2004) (“The
Supreme Court made clear that in the context of Title VII, discrimination because of 'sex’ includes gender
discrimination.”); Glenn v. Brumby, 663 F.3d 1312, 1316 (11th Cir. 2011) (holding that the Supreme Court
in Price Waterhouse had held that Title VII barred “not just discrimination because of biological sex, but
also gender stereotyping — failing to act and appear according to expectations defined by gender.”)).

*> Macy, supra note 431 (citing Lewis v. Heartland Inns of Am., L.L.C., 591 F.3d 1033, 1041 (8th Cir.
2010); Prowel v. Wise Bus. Forms, Inc., 579 F.3d 285 (3rd Cir. 2009); Medina v. Income Support Div.,
413 F.3d 1131, 1135 (10th Cir. 2005); Nichols v. Azteca Rest. Enters., 256 F.3d 864, 874-75 (9th Cir.
2001); Simonton v. Runyon, 232 F.3d 33, 37 (2d Cir. 2000); Higgins v. New Balance Athletic Shoe, Inc.,
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This line of reasoning had actually been articulated by the EEOC several years earlier in an
amicus brief that it had tried (but failed) to obtain leave to file in support of the plaintiff’'s position
in Pacheco v. Freedom Buick GMC Truck, Inc.**® Several years later, the EEOC filed an amicus
brief in Chavez v. Credit Nation Auto Sales, LLC.*’ That brief is especially interesting because
the precise legal question that the EEOC was addressing was whether plaintiff — a transgender
woman — had exhausted her administrative remedies by filing a timely charge of discrimination
with the EEOC.**

In Chavez, the plaintiff had gone to the EEOC'’s Atlanta office on two separate occasions in
January and September 2010 to file a charge of discrimination after she was allegedly
terminated after beginning to transition from male to female.**® On both occasions, she was told
by the EEOC investigator that she could not file a charge because, as a transgender woman,
“she was not protected against discrimination on the basis of sex under Title VII.”**° In its
amicus brief, the EEOC was forced to argue that plaintiff was entitled to equitable tolling of the
limitations period for her Title VII charge because the EEOC itself had “mistakenly” refused to
accept her timely charge.*** Relying in part on its own Macy decision, the EEOC argued that
transgender discrimination was a recognized and cognizable claim under Title VII since the
Supreme Court’s decision in Price Waterhouse in 1989, even though it had not accepted such
charges as recently as 2010.

Since Macy, the EEOC has been actively litigating transgender cases relying on its own
authority — as articulated in Macy — as well as new and emerging precedent that establishes that
the failure to conform to gender stereotypes is a recognized form of sex discrimination. For
example, in EEOC v. Boh Brothers Construction Co.,** the Fifth Circuit held that the EEOC
could prove that same-sex harassment was “because of sex” by presenting evidence that the
harassment was based on a perceived lack of conformity with gender stereotypes. That case
involved an ironworker on a bridge maintenance crew who was subjected to almost daily verbal
and physical harassment because he allegedly did not conform to how his supervisor believed a
man should act.**® The Fifth Circuit held that the EEOC’s evidence demonstrated that the
supervisor’'s harassment was based on a perceived lack of conformity with gender stereotypes,
and therefore “because of sex” under Title VII.***

194 F.3d 252, 261 n.4 (1st Cir. 1999); Doe by Doe v. City of Belleville, 119 F.3d 563, 580-81 (7th Cir.
1997), vacated and remanded on other grounds, 523 U.S. 1001 (1998)).

% pacheco v. Freedom Buick GMC Truck, Inc., No. 7:10-CV-00116 (W.D. Tex.) (motion for leave to file
amicus brief denied Nov. 1, 2011).

*7 Chavez v. Credit Nation Auto Sales, LLC, No. 1:13-CV-0312 (N.D. Ga.) (amicus brief filed June 5,
2014).

48 Brief for Equal Employment Opportunity Commission as Amicus Curiae, Chavez v. Credit Nation Auto

Sales, LLC, No. 1:13-CV-0312 (N.D. Ga. Feb. 14, 2014), ECF No. 67.
*91d. at 4-5.

*01d. at 5 (quotations omitted).

1 d. at 2, 9-17.

32 Boh Bros. Constr. Co., 731 F.3d 444 (5th Cir. 2013).
%% |d. at 449-50.
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The Commission brought two new lawsuits at the end of FY2014 alleging transgender
discrimination. The two cases are: EEOC v. Lakeland Eye Clinic and EEOC v. R.G. & G.R.
Harris Funeral Homes, Inc.”*® Both allege a similar legal theory of discrimination. In Lakeland
Eye Clinic, the EEOC claimed that an organization of healthcare professionals fired an
employee because she is transgender, because she was transitioning from male to female,
and/or because she did not conform to the employer's gender-based expectations, preferences,
or stereotypes.*® On April 9, 2015, U.S. District Court Judge Mary S. Scriven approved a
consent decree entered into between the EEOC and Lakeland Eye Clinic, P.A. settling one of
these two lawsuits.*” The clinic agreed to pay $150,000 to settle that case in addition to
programmatic relief that included onerous reporting and monitoring obligations.*®

Similarly, in R.G. & G.R. Harris Funeral Homes, Inc., the EEOC alleged that a Detroit-based
funeral home discriminated against an employee because she was transitioning from male to
female and/or because she did not conform to the employer’s gender-based expectations,
preferences, or stereotypes.**® The government’s complaint alleges that the employee gave her
employer a letter explaining that she was transgender and would soon start presenting as
female in appropriate work attire.*®® Allegedly, she was fired two weeks later by the funeral
home’s owner, who told her that what she was proposing to do was unacceptable.*®*

On April 21, 2015, U.S. District Court Judge Sean F. Cox denied R.G. & G.R. Harris Funeral
Homes Inc.’s motion to dismiss the EEOC’s complaint, thereby allowing the case to proceed to
discovery.*® The court acknowledged that “even though transgendered/transsexual status is
currently not a protected class under Title VII, Title VII nevertheless ‘protects transsexuals from
discrimination for failing to act in accordance and/or identify with their perceived sex or
gender.”*® Since the EEOC, in part, based its theory of liability on the defendant’s alleged sex-

%5 EEOC v. Lakeland Eye Clinic, No. 8:14-CV-2421-T35 AEP (M.D. Fla. filed Sept. 25, 2014); EEOC v.
R.G. & G.R. Harris Funeral Homes, Inc., No. 2:14-CV-13710-SFC-DRG (E.D. Mich. filed Sept. 25, 2014).

%% Laura J. Maechtlen, EEOC Pushes Its Strategic Enforcement Plan And Advocates For Transgender

Workplace Protections Under Title VII, WORKPLACE CLASS ACTION BLOG (Sept. 30, 2014), available at
http://www.workplaceclassaction.com/2014/09/eeoc-pushes-its-strategic-enforcement-plan-and-
advocates-for-transgender-workplace-protections-under-title-vii/.

5" Order, EEOC v. Lakeland Eye Clinic, No. 8:14-CV-2421-T35 AEP (M.D. Fla. Apr. 9, 2015), ECF No.
33; Press Release, Equal Employment Opportunity Commission, Lakeland Eye Clinic will Pay $150,000
to Resolve Transgender / Sex Discrimination Lawsuit, (Apr. 13, 2015), available at
http://www.eeoc.gov/eeoc/newsroom/release/4-13-15.cfm.

% See Gerald L. Maatman, Jr. and Howard M. Wexler, The EEOC Settles Its First Transgender Suit Filed
Under Title VII, WORKPLACE CLASS ACTION BLOG (Apr. 15, 2015), available at

http://www.eeoccountdown.com/2015/04/15/the-eeoc-settles-its-first-transgender-suit-filed-under-title-vii/.
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based considerations — that the charging party did not conform to the defendant’s sex-based or
gender-based preferences, expectations or stereotypes — the court reasoned that the EEOC
had sufficiently pled a sex-stereotyping gender discrimination claim under Title VI1.%%

It is worth noting, however, that Judge Cox observed that the EEOC “appears to seek a more
expansive interpretation of sex under Title VII that would include transgendered persons as a
protected class.”® The court held that “there is no Sixth Circuit or Supreme Court authority to
support the EEOC'’s position that transgendered status is a protected class under Title VI1.74%®

Despite Judge Cox’s comments regarding the scope of Title VII, the EEOC has not stopped
pursuing this theory. On March 30, 2015, the U.S. Department of Justice sued Southeastern
Oklahoma State University and the Regional University System of Oklahoma after the EEOC
investigated a charge of discrimination against a transgender employee, made a reasonable
cause determination, and referred the case to the Department of Justice.*®” The complaint
alleges that a transgender assistant professor was denied tenure because she began
presenting as a woman.*®® Underscoring the EEOC’s continued focus on this issue, EEOC
Chair Jenny Yang stated that this case represented “a tremendous example of how
collaboration between EEOC and the Department of Justice leads to strong and coordinated
enforcement of Title VII,” and that, “[t]his case furthers the EEOC’s Strategic Enforcement Plan,
which includes coverage of leshian, gay, bisexual and transgender individuals under Title VII's
sex discrimination provisions as a national enforcement priority.”*®

On September 16, 2015, the EEOC was allowed to join a suit brought by a private plaintiff
against First Tower Loan, LLC pending in the Eastern District of Louisiana.*”° In that case, the
EEOC alleged that the plaintiff was fired after informing his employer that he was a transgender
man.*"* In particular, the EEOC alleges that plaintiff was told that he must dress and act as a
female in the workplace and was asked to sign a written statement containing the following
language:

I understand that my preference to act and dress as a male, despite having been
born a female, is not something that will be in compliance with First Tower Loan's
personnel policies. | have been advised as to the proper dress for females and

%4 1d. at 599-603; see also Gerald L. Maatman, Jr. and Howard M. Wexler, EEOC’s “Sex” Discrimination

Lawsuit Filed On Behalf Of Transgendered Worker Survives Motion To Dismiss, WORKPLACE CLASS
ACTION BLOG (Apr. 24, 2015), available at http://www.workplaceclassaction.com/2015/04/eeocs-sex-
discrimination-lawsuit-filed-on-behalf-of-transgendered-worker-survives-motion-to-dismiss/.

%5 R.G. & G.R. Harris Funeral Homes, Inc.,100 F. Supp. 3d at 599.
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Alleging that Southeastern Oklahoma State University Discriminated Against Transgender Woman (Mar.
30, 2015), available at http://www.eeoc.gov/eeoc/newsroom/release/3-30-15a.cfm.
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"0 Order, Broussard v. First Tower Loan, LLC, No. 15-CV-1161 (E.D. La. Sept. 16, 2015), ECF No. 70.

*™ Intervernor Complaint, Broussard v. First Tower Loan, LLC, No. 15-CV-1161 (E.D. La. Sept. 16, 2015),
ECF No. 71.
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also have been provided a copy of the female dress code. | also understand that
when meetings occur that require out of town travel and an overnight room is
required, | will be in [sic] assigned to a room with a female.*”

The complaint alleges that when the plaintiff refused to sign the statement, the company fired
him.*"

Employers should be aware of these recent filings, and the successes that the EEOC has
enjoyed in developing this theory. The EEOC seems determined to capitalize on its gains and
continue to “push the envelope” and develop precedent in this area. The number of charges
filed alleging transgender or gender identity discrimination are small in comparison to the overall
charge volume, but they do appear to be growing. In the final three quarters of FY2013 (January
through September), EEOC received 147 charges that included allegations of sex discrimination
based on gender identity/transgender status.*”* In FY2014, the EEOC received 202 such
charges. Injust the first two quarters of FY2015, EEOC received 112 charges that included
allegations of sex discrimination based on gender identity/transgender status.*’®

The EEOC's official position is clear: discrimination against an individual because that person is
transgender is a violation of Title VII's prohibition of sex discrimination.*’® The EEOC accepts
and investigates charges from individuals who believe they have been discriminated against
because they are transgender or are transitioning from one gender identity to another.*’” And
the Commission has shown an ever increasing willingness to file lawsuits alleging transgender
discrimination. It filed its first two lawsuits at the very end of FY2014.

1. Developments In Pregnancy Discrimination

On July 14, 2014, the EEOC published its Enforcement Guidance on Pregnancy Discrimination
and Related Issues.*”® That guidance was controversial from the moment it was issued both
because of the way that it was issued, and because of its groundbreaking

substance.*” According to the EEOC, under the language of the Pregnancy Discrimination Act

472 |1d. 99 38-39.

‘7 d. 7 41.

474 \WHAT YoU SHouLD KNow ABOUT EEOC AND THE ENFORCEMENT PROTECTIONS FOR LGBT WORKERS,

supra note 427.
475 |d

476
Id.
477
Id.

478 See U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, ENFORCEMENT GUIDANCE: PREGNANCY
DISCRIMINATION AND RELATED ISSUES (July 14, 2014), available at
http://www.eeoc.gov/laws/quidance/pregnancy guidance.cfm.

479

See Paul Kehoe, New Guidance From The EEOC Requires Employers To Provide Reasonable
Accommodations Under The Pregnancy Discrimination Act, WORKPLACE CLASS ACTION BLOG (July 9,
2014), available at http://www.workplaceclassaction.com/2014/07/new-guidance-from-the-eeoc-requires-
employers-to-provide-reasonable-accommodations-under-the-pregnancy-discrimination-act/. The EEOC's
position could be interpreted as being at odds with Congress’ own understanding of what the ADA and
the PDA require. The standards adopted in the EEOC’s guidance on this issue are currently proposed in
the Pregnant Workers Fairness Act (the “PWFA”"). The PWFA, if enacted, would make it an unlawful
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of 1978 (“PDA"), all pregnant workers are, as a practical matter, entitled to a “reasonable
accommodation” as that term is understood under the ADA.**° This was new and significant
because it means that a pregnant employee would be afforded the same right to reasonable
accommodation under the ADA as any other individual with a disability, regardless of whether
the impairment was related to pregnancy, and even for those pregnant employees whose
impairments arguably do not rise to the level of a disability under the ADA (e.g., those with a
“normal” pregnancy).*®*

This view of the requirements of the PDA were unanimously rejected by the Supreme Court in
Young v. United Parcel Service, Inc.*** In Young, the employer had a policy of offering light duty
only to those employees injured while on the job or suffering from a disability within the meaning
of the ADA.*®® Plaintiff sued her employer after she was placed on an extended unpaid leave of
absence (rather than light duty) after her doctor imposed a 20-pound lifting restriction that made
it impossible for her to perform the essential functions of her job.***

The question to be decided by Young was whether an employer may treat pregnant employees
the same as non-pregnant employees who are not eligible for an accommodation under the
employer’s policy, or if employers must always accommodate pregnant employees if they
accommodate any non-pregnant employee who is similar in terms of the limitations on his or her
ability to work. The Supreme Court noted that the EEOC’s July 2014 guidance purported to
answer this question by clarifying that “[a]n employer may not refuse to treat a pregnant worker
the same as other employees who are similar in their ability or inability to work by relying on a
policy that makes distinctions based on the source of an employee’s limitations.”® In other
words, the EEOC'’s guidance grants a “most favored nation” status to pregnant employees: if an
accommodation is offered to any employee who is similarly-abled in terms of the performance of
their job, then the employer must offer that accommodation to pregnant employees as well,
regardless of whether there are other non-pregnant employees who would not be eligible for
that accommodation.*®®

The Supreme Court acknowledged that the rulings, interpretations, and opinions of an agency
charged with enforcing a particular statute were often given deference as a body of experience

employment practice not to provide a reasonable accommodation for the known limitations related to
pregnancy or force a pregnant employee to take leave, among other things. The fact that that law has not
passed makes it appear to some employers that the EEOC’s guidance was out of step with Congress’
own understanding of what the ADA and PDA currently require.

480 Id.

481
Id.

8 young v. United Parcel Serv., Inc., 135 S. Ct. 1338 (2015).

83 |d. at 1344.

484 Id
% 1d. at 1351 (alterations in original).

% See Laura Maechtlen and Julie Yap, SCOTUS Agrees To Consider Whether Pregnant Workers Must

Be Able To Perform The Essential Functions Of The Job, WORKPLACE CLASS ACTION BLOG (July 9, 2014),
available at http://www.workplaceclassaction.com/2014/07/scotus-agrees-to-consider-whether-pregnant-
workers-must-be-able-to-perform-the-essential-functions-of-the-job/.
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and informed judgment to which courts may resort to for guidance.*®” But the Court went on to
say that the weight of the EEOC'’s judgment depends on the thoroughness evident in its
consideration, the validity of its reasoning, and the consistency with earlier and later
pronouncements.*®® The Court was especially skeptical of the thoroughness of the EEOC’s
consideration of the issues and the timing of its guidance — which was issued right after the
Supreme Court granted certiorari to hear the Young case.*®® Ultimately, the Supreme Court
declined to give the EEOC’s guidance any weight whatsoever, holding “we cannot rely
significantly on the EEOC’s determination.”

The Supreme Court was clear in its rejection of the EEOC’s “most-favored nation” treatment of
pregnant workers. But the Court also refused to adopt the contrary position — that employers are
free to refuse accommodation to pregnant employees even though they offer that
accommodation to some other employees who are disabled within the meaning of the ADA.
Instead, the Court carved out a middle path, holding that individual pregnant workers can show
disparate treatment through indirect evidence by application of the familiar McDonnell Douglas
framework.***

Under that framework, a pregnant employee could show that “the employer’s policies impose a
significant burden on pregnant workers, and that the employer’s ‘legitimate, nondiscriminatory’
reasons are not sufficiently strong to justify the burden, but rather — when considered along with
the burden imposed — give rise to an inference of intentional discrimination.”*** For example, a
pregnant employee may be able to show that her employer accommodates a larger percentage
of nonpregnant workers while failing to accommodate a large percentage of pregnant workers,
and this would satisfy her requirement to show the burden on pregnant employees required by
the McDonnell Douglas framework.*%

In disregarding the EEOC’s guidance and charting a different course than that advocated by
either side of the Young case, the Supreme Court has arguably created more questions than it
has resolved. How are employers supposed to view the EEOC’s guidance in light of this
decision? What qualifies as a significant burden on pregnant employees? Like Mach Mining, this
decision is too new for all of its ramifications to be known. We will have to wait to see how the
lower courts interpret this ruling in light of facts that arise in an ever-changing workforce. But
regardless of how courts interpret this decision, employers should be aware that state
legislatures are already passing pregnancy accommodation laws that track the EEOC’s rejected
guidance, and which are in some instances much more stringent than the evolving
understanding of pregnancy discrimination at the federal level.

" Young, 135 S. Ct. at 1351.

88 |d. at 1352.
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2. Developments In Religious Discrimination Law

Religious discrimination/accommodation cases are one of the hottest trends in EEOC
enforcement litigation. Not only has the EEOC won some significant victories and settlements,
but — unlike with pregnancy discrimination — it had its expansive theory of religious
discrimination upheld by the Supreme Court.

On March 6, 2014, the EEOC published its Guide to Religious Garb and Grooming.*** In that
guidance, the EEOC took the position that an employer must accommodate an employee’s
religious garb or grooming practice even if it violates the employer’s policy or preference
regarding how employees should look: “[W]hen an employer’s dress and grooming policy or
preference conflicts with an employee’s known religious beliefs or practices, the employer must
make an exception to allow the religious practice unless that would be an undue hardship on the
operation of the employer’s business.”® The guidance goes on to say, however, that an
employer does not necessarily need to have specific knowledge of an employee’s religious
practice to be liable under Title VII for failing to make a religious accommodation. According to
the EEOC, even if an employer does not know that an employee’s or applicant’s garb or
grooming practice is religious in nature, the employer may still be liable if it believes or should
have known that it is — even if the employee did not ask for an accommodation.**

The EEOC got a welcome bit of news in FY2015 when the Supreme Court decided this issue in
its favor in EEOC v. Abercrombie & Fitch Stores, Inc.**’ In that case, the Supreme Court held
that an employer that is without direct knowledge of an employee’s religious practice can be
liable under Title VII for religious discrimination if the need for an accommodation was a
motivating factor in the employer’s decision, whether or not the employer knew of the need for a
religious accommodation.

94 u.s. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, RELIGIOUS GARB AND GROOMING IN THE

WORKPLACE: RIGHTS AND RESPONSIBILITIES (Mar. 6, 2014), available at
http://www.eeoc.gov/eeoc/publications/qa religious garb grooming.cfm.
495

Id.; see also Lynn A. Kappelman and Dawn Reddy Solowey, Retail Detail: "You're Wearing That?" The
EEOC Weighs in on Workplace Accommodations for Religious Clothing and Grooming Practices, CLIENT
ALERT (Mar. 12, 2014), http://www.seyfarth.com/publications/4002.
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, RELIGIOUS GARB AND GROOMING IN THE
WORKPLACE: RIGHTS AND RESPONSIBILITIES, supra note 510 (“Example 7 . . . . Aatma, an applicant for a
rental car sales position who is an observant Sikh, wears a chunni (religious headscarf) to her job
interview. The interviewer does not advise her that there is a dress code prohibiting head coverings, and
Aatma does not ask whether she would be permitted to wear the headscarf if she were hired. There is
evidence that the manager believes that the headscarf is a religious garment, presumed it would be worn
at work, and refused to hire her because the company requires sales agents to wear a uniform with no
additions or exceptions. This refusal to hire violates Title VII, even though Aatma did not make a request
for accommodation at the interview, because the employer believed her practice was religious and that
she would need accommodation, and did not hire her for that reason. Moreover, if Aatma were hired but
then instructed to remove the headscarf, she could at that time request religious accommodation.”); see
also Dawn Reddy Solowey and Lynn Kappelman, What Does the Employer Know and When Does It
Know It? SCOTUS Grants Cert in EEOC v. Abercrombie Religious Discrimination Suit, EMPLOYMENT LAW
LookouT BLOG (Oct. 9, 2014), available at
http://www.laborandemploymentlawcounsel.com/2014/10/what-does-the-employer-know-and-when-does-
it-know-it-scotus-grants-cert-in-eeoc-v-abercrombie-religious-discrimination-suit/.

7 EEOC v. Abercrombie & Fitch Stores, Inc., 135 S. Ct. 2028 (2015).
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Abercrombie involved a practicing Muslim who wore a headscarf consistent with her religious
requirements.**® When she applied to an Abercrombie store, she was rejected because her
headscarf would violate Abercrombie’s “Look Policy,” which did not allow any kind of “cap.”*
Abercrombie argued that the company could not be liable under Title VII disparate treatment
analysis because the applicant had not shown that it had “actual knowledge” of the applicant’s
need for an accommodation.’® The Supreme Court disagreed, holding that it was enough for
the applicant to show that her need for an accommodation was a motivating factor in the
employer’s decision.*** “[T]he rule for disparate-treatment claims based on a failure to
accommodate a religious practice is straightforward: An employer may not make an applicant’s
religious practice, confirmed or otherwise, a factor in employment decisions.”% Although the
EEOC'’s guidance was not specifically mentioned in the Court’s decision, this rule is consistent
with the “knowledge” requirement provided in the EEOC’s guidance.

The lower courts have already started to incorporate the Supreme Court’s guidance in
Abercrombie to religious accommodation cases across the country.*®® For example, on
September 29, 2015, in EEOC v Jetstream Ground Services, Inc.,** the District of Colorado
allowed the EEOC to proceed to trial on behalf of a class of Muslim women who alleged that
Jetstream Ground Services failed to accommodate their wearing hijabs and long skirts on the
job, failed to hire them, laid off or reduced their hours, and discriminated against them on the
basis of their religion.

In deciding the EEOC's claim on behalf of an employee who never requested accommodation,
but who was observed by co-workers to change from headscarf and long skirt to the company’s
uniform while at work, the court relied on Abercrombie in holding that an employee need only
show that his or her need for accommodation was a motivating factor in the employer’s
decision, regardless of the state of the actor’s knowledge.>® The Court ruled that there was a
triable issue of fact as to whether Jetstream knew “or, at the very least, suspected” that the
employee desired an accommodation and had laid her off to avoid giving her one.>*

3. Background Check Litigation

Another substantive area that has raised many questions over the past few years is the EEOC's
focus on reducing barriers to recruitment and hiring, which is evident in its litigation involving

98 |1d. at 2031.
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%% See, e.g., Gerald L. Maatman, Jr. and Christina M. Janice, Court Allows EEOC'’s Discrimination Suit

Over Religious Garb To Proceed To Jury, WORKPLACE CLASS ACTION BLOG (Oct. 8, 2015), available at
http://www.workplaceclassaction.com/2015/10/court-allows-eeocs-discrimination-suit-over-religious-garb-
to-proceed-to-jury/.

% EEOC v. Jetstream Ground Servs., Inc., No. 13-CV-02340-CMA-KMT, 2015 WL 5697315 (D. Colo.
Sept. 29, 2015).
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credit and criminal history background checks.*®” The EEOC’s campaign against the use of
background checks has resulted in a string of stunning, high-profile defeats for the Commission.
Two of the first cases that the EEOC filed under this theory were summarily thrown out due to
problems with how the EEOC used expert testimony. In EEOC v. Kaplan Higher Education
Corp.>® and EEOC v. Freeman, Inc.,>* the EEOC had alleged that the companies’ use of credit
and criminal background checks in hiring decisions caused a disparate impact against minority
applicants in violation of Title VII.

In both cases, the EEOC attempted to prove its case through the use of statistical data compiled
by its expert, Dr. Kevin Murphy.>*® This was accomplished by subpoenaing drivers’ license
photos from state departments of motor vehicles, and assembling a team of “race raters” to
classify applicants as “African-American,” “Asian,” “Hispanic,” “White,” or “Other” based on
those photographs.®*! The U.S. District Courts for the Northern District of Ohio and the District
of Maryland threw that evidence out, holding that the EEOC'’s statistical evidence was not
reliable and not representative of the employer’s applicant pool as a whole.**?

The Sixth Circuit and the Fourth Circuit agreed with those decisions wholeheartedly. In Kaplan,
the Sixth Circuit held that the EEOC’s “homemade” methodology for determining race was,
“crafted by a witness with no particular expertise to craft it, administered by persons with no
particular expertise to administer it, tested by no one, and accepted only by the witness
himself.”*** The Sixth Circuit also criticized the EEOC for attacking the same type of

7 See U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION STRATEGIC ENFORCEMENT PLAN FY 2013 -

2016, supra note 285 (identifying the elimination of barriers in recruitment and hiring as one the EEOC’s
national priorities, and stating that “[tihe EEOC will target class-based recruitment and hiring practices
that discriminate against racial, ethnic and religious groups, older workers, women, and people with
disabilities™).

%% EEOC v. Kaplan Higher Educ. Corp., No. 1:10-CV-2882 (N.D. Ohio).

%9 EEOC v. Freeman, Inc., No. 09-CV-2573 (D. Md.).

*19 see EEOC v. Kaplan Higher Educ. Corp., 748 F.3d 749 (6th Cir. 2014); EEOC v. Freeman, Inc., No.
09-CV-2573 (D. Md. Aug. 9, 2013); see also Pamela Q. Devata, Gerald L. Maatman, Jr., Jennifer A.
Riley, and David J. Rowland, EEOC Cannot Prove Disparate Impact Claim As Court Throws Cold Water
On Its “Race-Rating” Theory, WORKPLACE CLASS ACTION BLOG (Jan. 31, 2013), available at
http://www.workplaceclassaction.com/2013/01/eeoc-cannot-prove-disparate-impact-claim-as-court-
throws-cold-water-on-its-race-rating-theory/; Gerald L. Maatman, Jr. and Jennifer A. Riley, Sixth Circuit
Affirms Dismissal Of EEOC Credit Check Case And Rejects “Homemade” Method Of Determining Race
By “Eye-Balling” Photos, WORKPLACE CLASS ACTION BLOG (Apr. 9, 2014), available at
http://www.workplaceclassaction.com/2014/04/sixth-circuit-affirms-dismissal-of-eeoc-credit-check-case-
and-rejects-homemade-method-of-determining-race-by-eye-balling-photos/; Gerald L. Maatman, Jr.,
Pamela Q. Devata, and Howard M. Wexler, Court Dismisses EEOC’s Background Check Lawsuit Based
On Its Reliance On “Laughable” And “Unreliable” Expert Report Filled Of “Errors and Analytical Fallacies”,
WORKPLACE CLASS ACTION BLOG (Aug. 9, 2013), available at
http://www.workplaceclassaction.com/2013/08/court-dismisses-eeocs-background-check-lawsuit-based-
on-its-reliance-on-laughable-and-unreliable-expert-report-filled-of-errors-and-analytical-fal/.

1 See Kaplan, 748 F.3d at 751-52.

°2 EEOC v. Kaplan Higher Educ. Corp., No. 1:10-CV-2882, 2013 U.S. Dist. LEXIS 11722 (N.D. Ohio Jan.
28, 2013); EEOC v. Freeman, Inc., 961 F. Supp. 2d 783 (D. Md. 2013).

°13 Kaplan, 748 F.3d at 754.
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background check policy that the EEOC itself uses and for relying on visual identification to
identify race, a method that the Commission itself discourages.”**

The Fourth Circuit’'s decision was even harsher. On February 20, 2015, the Fourth Circuit
affirmed the trial court’s dismissal of the EEOC's suit against Freeman due to the EEOC's
reliance on “laughable” and “unreliable” expert analysis.>* In particularly biting language, the
Fourth Circuit unanimously affirmed the District Court’s rejection of the “utterly unreliable
analysis” of the EEOC's expert and chided the EEOC for continuing to litigate the case long
after it should have thrown in the towel.>*°

The concurring opinion authored by Judge Steven Agee was particularly critical. Judge Agee
noted that it “was not a close question,” but wrote separately to criticize the EEOC for its
questionable litigation tactics.>*’ Judge Agee wrote extensively about the “record of slipshod
work” by the EEOC'’s expert in other similar cases, including the Kaplan case, and critiqued the
“slapdash nature of Murphy’s work.”*® He concluded that the EEOC’s expert “undeniably
cherry-picked” and perhaps even “fully intended to skew the results.”® Then, to add injury to
insult, on September 3, 2015, the District Court added to the EEOC’s embarrassing loss by
awarding Freeman close to $1,000,000 in attorneys’ fees because the court held that the
Commission had refused to stop litigating a case that it had no chance of winning.>*

The Commission’s public pronouncements in FY2015 leave little doubt that the EEOC has no
intention of backing off of this issue even after suffering those high-profile losses.* In a

14 1d. at 750, 754.

*® EEOC v. Freeman, 778 F.3d 463 (4th Cir. 2015).

*1%1d. at 468; see also Gerald L. Maatman, Jr., Pamela Q. Devata, and Jason Englund, Fourth Circuit

Deals Body Blow To EEOC Hiring Check Enforcement Litigation, WORKPLACE CLASS ACTION BLOG (Feb.
20, 2015), available at http://www.workplaceclassaction.com/2015/02/fourth-circuit-deals-body-blow-to-
eeoc-hiring-check-enforcement-litigation/.
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20 EEOC v. Freeman, No. 09-CV-2573, 2015 WL 5178420 (D. Md. Sept. 3, 2015).

*2L The EEOC was particularly defiant in the face of the Kaplan loss. On April 16, 2014, days after the

Sixth Circuit affirmed the trial court’s decision, the editorial board of the Wall Street Journal published an
editorial calling the decision the “opinion of the year.” Opinion of the Year, THE WALL ST. JOURNAL (Apr.
16, 2014) available at http://www.wsj.com/articles/SB10001424052702304512504579491860052683176.
Undeterred, the EEOC’s General Counsel, David Lopez, wrote a letter to the editor that was published on
May 1, 2014, wherein he made it clear that the agency was not giving up on its disparate impact theory:
The letter stated:

Why, for example, should companies be permitted to refuse to hire otherwise qualified
workers based on their credit history where (1) a "no-bad-credit rule" disproportionately
excludes African-Americans, and (2) the employer can't prove that bad credit predicts a
propensity to steal? Too many employers still uncritically assume that applicants with
financial trouble equal potential embezzlers. Not so.

Poor Credit Bias in Hiring Practices, THE WALL ST. JOURNAL (May 1, 2014) available at
http://www.wsj.com/articles/SB10001424052702304518704579522011520579336.
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statement made to the U.S. Senate Committee on Health, Education, Labor and Pensions
("HELP Committee”) on May 19, 2015, Chair Jenny Yang touted the EEOC’s Enforcement
Guidance on the Consideration of Arrest and Conviction Records in Employment Decisions,>*?
which was issued in 2012, and noted that “[a]n increasing number of businesses have explicitly
adopted the principles laid out in the guidance,” and praised the efforts of the states that had
approved “ban-the-box” legislation.’*

On May 11, 2015, the EEOC's Office of Legal Counsel issued an informal discussion letter
addressing this issue.>®* In that letter, the EEOC staff stated that the EEOC is targeting “the use
of screening tools (e.g., pre-employment tests, background checks, date-of-birth inquiries) that
adversely impact particular protected groups, including older workers and women.”*® But the
precise factual scenario that gave rise to that letter was a person who was complaining that she
was not hired because her prospective employer had found out through a review of the online
Public Access to Court Electronic Records (PACER) system that she had sued a previous
employer under the equal employment opportunity laws.>?® In a sure sign that the EEOC has
begun interpreting “background checks” broadly, the EEOC's letter stated that the Commission
“recognizes that more and more employers are conducting background checks, and that there is
a plethora of information — accurate and inaccurate — now available on the Internet that can
become part of an applicant’s background check and be used in the employment decision.”*’

FY2015 also saw the EEOC win some significant victories that may embolden the Commission
to continue to push forward in this substantive area. Apart from the EEOC's use of highly
guestionable expert evidence in Kaplan and Freeman, another issue that has driven litigation in
this area is the stunning fact that the EEOC itself uses background checks to screen its own
employees. Some employers have been successful in leveraging that fact to argue that the use
of background checks must be consistent with business necessity if it is something that the
United States’ premier anti-discrimination agency uses in its own hiring screens. The Northern
District of Ohio opened the door to that defense in 2011 in the Kaplan case when it ordered the
EEOC to produce documents relating to its own internal hiring processes and procedures.>?®

22 5ee U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, CONSIDERATION OF ARREST AND CONVICTION

RECORDS IN EMPLOYMENT DECISIONS UNDER TITLE VII OF THE CIvVIL RIGHTS ACT OF 1964 (Apr. 25, 2012),
available at http://www.eeoc.gov/laws/guidance/arrest conviction.cfm.
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Forcing the EEOC to divulge that information was a key component of the defense of that case
and continues to have an impact in other credit/criminal background check lawsuits.

For example, in EEOC v. BMW Manufacturing Co., the U.S. District Court for the District of
South Carolina ordered the EEOC to produce information concerning its own use of background
screens since “this production should not be burdensome to the EEOC, and the Court can
perceive no harm to the EEOC in producing its internal policies.”™?°

But recently, in EEOC v. DolGenCorp, LLC d/b/a Dollar General,**° Judge Andrea R. Wood of
the U.S. District Court for the Northern District of lllinois refused to compel the EEOC to turn
over its internal background check policies. The court held that such information would only be
discoverable if Dollar General could potentially use it to show that its use of criminal background
checks was job related for the position in question.>** The court declined to order the EEOC to
produce information on its own hiring practices because the employer had failed to show that
the functions performed by its employees were comparable to those performed by the EEOC's
employees.>** The court also ordered Dollar General to turn over the contact information of
Dollar General's job applicants, even though that information did not contain any information
about the race or criminal background of the job applicants.>*®

However, on July 30, 2015, the EEOC won another victory when it avoided summary judgment
in BMW Manufacturing Co.%** Although other employers had been successful in challenging the
EEOC'’s use of expert testimony to support its theory of disparate impact, in this case, the
EEOC convinced the judge that it had presented enough evidence of a statistical disparity to
allow the case to proceed to a jury.*® The court refused to exclude the EEOC'’s expert report,
holding that “the parties' arguments at this stage of the case involve consideration of the weight
to be given the experts rather than their admissibility,” and those positions could be reargued at
trial.>*® The case settled for $1.6 million.>*’

2% EEOC v. BMW Mfg. Co., LLC, No. 13-CV-1583, 2014 U.S. Dist. LEXIS 169849, at *3 (D.S.C. Dec. 9,
2014); see also Gerald L. Maatman, Jr. and Howard M. Wexler, Court Orders The EEOC To Produce
Internal Hiring Policies Regarding Background Checks, WORKPLACE CLASS ACTION BLOG (Dec.10, 2014),
available at http://www.workplaceclassaction.com/2014/12/court-orders-the-eeoc-to-produce-internal-
hiring-policies-regarding-background-checks/.

5% EEQC v. DolGenCorp, LLC d/b/a Dollar Gen., No. 13-CV-4307, 2015 U.S. Dist. LEXIS 58994 (N.D. Ill.
May 5, 2015).
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Ruling Over Discovery Of The Government’s Employment Practices, WORKPLACE CLASS ACTION BLOG
(May 12, 2015), available at http://www.workplaceclassaction.com/2015/05/the-eeoc-secures-favorable-
ruling-over-discovery-of-the-governments-employment-practices/.

°3 DolGenCorp, LLC d/b/a Dollar Gen., 2015 U.S. Dist. LEXIS 58994, at *3—6.
% EEOC v. BMW Mfg. Co. LLC, No. 7:13-CV-01583, 2015 WL 5431118 (D.S.C. July 30, 2015).
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Id. at *3.

3% |d. at *4.
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See Press Release, Equal Employment Opportunity Commission, BMW to Pay $1.6 Million and Offer
Jobs to Settle Federal Race Discrimination Lawsuit, (September 8, 2015), available at
http://www.eeoc.gov/eeoc/newsroom/release/9-8-15.cfm/. .
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The EEOC also won a victory against the State of Texas in FY2015. Texas had brought suit in
the U.S. District Court for the Northern District of Texas in November 2013 seeking to enjoin the
enforcement of the EEOC'’s guidance pertaining to the use of background checks in hiring
decisions.>*® Texas prohibits hiring felons into certain state job categories. The district court
dismissed the suit, holding that Texas lacked standing to sue.**® The court held that because
“Texas does not allege that any enforcement action has been taken against it by the
Department of Justice (as the EEOC cannot bring enforcement actions against states) in
relation to the Guidance,” there is not a “substantial likelihood” that Texas “will face future Title
VIl enforcement proceedings from the Department of Justice arising from the Guidance.”*
Texas immediately filed an appeal with the U.S Court of Appeals for the Fifth Circuit.>** When
that decision is issued, it will be an interesting barometer as to the relevancy and efficacy of the
EEOC's guidance.

3% See U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, CONSIDERATION OF ARREST AND CONVICTION

RECORDS IN EMPLOYMENT DECISIONS UNDER TITLE VII OF THE CIvIL RIGHTS ACT OF 1964 (Apr. 25, 2012),
available at http://www.eeoc.gov/laws/quidance/arrest _conviction.cfm; Gerald L. Maatman, Jr. and
Howard M. Wexler, Round One — Texas Loses Its Suit Against The EEOC Over Its Criminal Background
Guidance, WORKPLACE CLASS ACTION BLOG (Aug. 21, 2014), available at
http://www.eeoccountdown.com/2014/08/21/round-one-texas-loses-its-suit-against-the-eeoc-over-its-
criminal-background-quidance/.

%% State of Tex. v. EEOC, No. 5:13-CV-255 (N.D. Tex. Aug. 20, 2014).
>0 d. at *7.

! See Gerald L. Maatman, Jr. and Howard M. Wexler, Showdown At The Fifth Circuit: Texas Files
Opening Appellate Brief In Its Challenge Of The EEOC’s Criminal Background Guidance, WORKPLACE
CLASS ACTION BLOG (Dec. 1, 2014), available at
http://www.workplaceclassaction.com/2014/12/showdown-at-the-fifth-circuit-texas-files-opening-appellate-
brief-in-its-challenge-of-the-eeocs-criminal-background-guidance/; Gerald L. Maatman, Jr. and Howard M.
Wexler, Showdown At The Fifth Circuit Continues: The EEOC Files Its Opposition Brief In Texas’
Challenge To Criminal Background Guidance, WORKPLACE CLASS ACTION BLOG (Jan. 15, 2015), available
at http://www.workplaceclassaction.com/2015/01/showdown-at-the-fifth-circuit-continues-the-eeoc-files-
its-opposition-brief-in-texas-challenge-to-criminal-background-guidance/; Gerald L. Maatman, Jr. and
Howard M. Wexler, Showdown At The Fifth Circuit Continues: Texas Gets The Last Word On lIts
Challenge To The EEOC's Criminal Background Guidance, WORKPLACE CLASS ACTION BLOG (Feb. 11,
2015), available at http://www.workplaceclassaction.com/2015/02/showdown-at-the-fifth-circuit-continues-
texas-gets-the-last-word-on-its-challenge-to-the-eeocs-criminal-background-guidance/.
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PART Il
LEGISLATIVE AND POLITICAL UPDATE

A. Case Study No. 3: Administrative Rulemaking And Wellness Plans

The EEOC has been harshly criticized by members of Congress for its decision to challenge
employers’ use of wellness plans. On November 6, 2014, the U.S. District Court for the District
of Minnesota denied the EEOC's request for a preliminary injunction enjoining Honeywell
International, Inc. from imposing penalties against employees who refused to undergo
biomedical testing in conjunction with Honeywell’s corporate wellness plan.>*> The EEOC
alleged that employees who chose not to participate in that testing forfeited a contribution to a
health savings account of up to $1,500, were assessed a $500 surcharge, and were potentially
subjected to a $1,000 nicotine surcharge.>*®

The EEOC’s theory was that Honeywell’'s incentives made participation in the wellness plan
non-voluntary under the ADA.>* The EEOC also argued that Honeywell’s wellness program
violates GINA because it offers employees an incentive to provide family medical history.>*
According to the EEOC, Honeywell's wellness program violates GINA because it collects
medical information from covered spouses, who are considered “family members” under
GINA.>* This information arguably falls within the definition of “genetic information,” even
though the statute limits that definition in other places to “genetic tests,” meaning an “analysis of
human DNA, RNA, chromosomes, proteins, or metabolites, that detects genotypes, mutations,
or chromosomal changes.”*’

Although the District Court denied the EEOC's request for a preliminary injunction, that did not
stop members of Congress and the business community from forcefully criticizing the EEOC’s
interpretations.>*® Even the White House appeared critical of the EEOC’s approach as
potentially at odds with the Affordable Care Act. Press Secretary Josh Earnest said on
December 3, 2014, that the EEOC'’s position “could be inconsistent with what we know about

*2 EEOC . Honeywell Int'l, Inc., No. 14-CV-4517, 2014 U.S. Dist. LEXIS 157945 (D. Minn. Nov. 6,

2014); see also Mark Casciari, Ben Conley, and James Napoli, EEOC Doubles Down — Attacking
Employer Wellness Programs, ERISA & EMPLOYEE BENEFITS LITIGATION BLOG (Nov. 13, 2014), available at
http://www.erisa-employeebenefitslitigationblog.com/2014/11/06/eeoc-doubles-down-attacking-employer-
wellness-programs/; Gerald L. Maatman, Jr. and Alexis P. Robertson, Minnesota District Court Shoots
Down The EEOC'’s Request For Preliminary Injunction Over Wellness Program, WORKPLACE CLASS
ACTION BLOG (Nov. 13, 2014), available at http://www.workplaceclassaction.com/2014/11/minnesota-
district-court-shoots-down-the-eeocs-request-for-preliminary-injunction-over-wellness-program/.

>3 Honeywell Int'l, Inc., 2014 U.S. Dist. LEXIS 157945, at *4.
> 1d. at *11-12.

> |d. at *13.

% 1d.; see also 29 CFR § 1635.3(a)(1).

**" Honeywell Int'l, Inc., 2014 U.S. Dist. LEXIS 157945, at *13; see also 29 U.S.C. § 1191b(d)(7).
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See Paul Kehoe and Gerald L. Maatman, Jr., Senators Grill EEOC General Counsel Lopez In
Confirmation Hearings, WORKPLACE CLASS ACTION BLOG (Nov. 14, 2014), available at
http://www.workplaceclassaction.com/2014/11/senators-grill-eeoc-general-counsel-lopez-in-confirmation-

hearings/.
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wellness programs and the fact that we know that wellness programs are good for both
employers and employees.”™*

On April 16, 2015, the EEOC published a Notice of Proposed Rulemaking regarding the
interaction between wellness plans and the ADA.**® The EEOC’s proposed rule immediately
raised some important questions for employers because it conflicts in some respect with
regulations issued by the U.S. Departments of Labor, Health and Human Services, and the
Treasury, which implemented the Affordable Care Act.>*

For example, the implementing regulations allow employers to offer financial incentives to
employees of up to 30% of their health care premiums for participating in and reaching certain
health outcomes in a wellness plan, and up to 50% for smoking cessation programs.>* The
EEOC's rule would change this so that if an employer conducts a biometric exam to test for
nicotine, any incentive would be capped at 30% instead of 50%. If no disability-related inquiry is
made, a 50% incentive is permissible.>*®

Then, on October 30, 2015, the EEOC issued a proposed rule that would amend the regulations
implementing GINA as they relate to employer wellness programs.®* Although the GINA
proposed rule appeared to address comments from the industry concerning the EEOC’s
piecemeal approach to addressing wellness program incentives, it ignored the major concern,
which is that the EEOC’s rules conflict with those issued by other federal agencies.*®

Perhaps most worrisome, the EEOC has assumed for itself the authority to define a “reasonably
designed” wellness program, when that term has already been defined by Congress and the
ACA implementing regulations.**® By importing the “reasonable design” requirement that applies

>4 press Briefing by Press Secretary Josh Earnest (Dec. 3, 2014), available at

https://www.whitehouse.qgov/the-press-office/2014/12/03/press-briefing-press-secretary-josh-earnest-
1232014.

%0 Amendments to Regulations Under the Americans With Disabilities Act, 80 Fed. Reg. 21659
(proposed Apr. 20, 2015) (to be codified at 29 C.F.R. 1630).
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See Paul H. Kehoe and Lawrence Lorber, The EEOC’s Proposed Wellness Plan Regulation: Some
Progress, But Issues Persist, WORKPLACE CLASS ACTION BLOG (Apr. 16, 2015), available at
http://www.workplaceclassaction.com/2015/04/the-eeocs-proposed-wellness-plan-requlation-some-
progress-but-issues-persist/.
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Id.; see also Paul H. Kehoe, Another Message To The EEOC On Wellness Plans: Targeting Incentives
Is Inconsistent With The Affordable Care Act, WORKPLACE CLASS ACTION BLOG (Jan. 30, 2015), available
at http://www.workplaceclassaction.com/2015/01/another-message-to-the-eeoc-on-wellness-plans-
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The EEOC's Proposed Wellness Plan Regulation: Some Progress, But Issues Persist, supra note 551.

** Genetic Information Nondiscrimination Act of 2008, 80 Fed. Reg. 66853 (proposed Oct. 30, 2015) (to
be codified at 29 C.F.R. 1635); see also Press Release, Equal Employment Opportunity Commission,
EEOC Issues Proposed Rule to Amend Title Il of GINA (Oct. 29, 2015), available at
http://www.eeoc.gov/eeoc/newsroom/release/10-29-15.cfm.
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only to “health-contingent wellness programs” under ACA regulations, the GINA Proposed Rule
imputes the burdens previously associated only with health-contingent wellness programs to all
wellness programs, which exceeds what is required under the ACA and other federal
regulations.>®’

These and other variations from the implementing regulations naturally raise questions in the
minds of employers who must learn to live with the regulations of all federal agencies. If these
rules are promulgated, they would open the door to uncertainty as to how the EEOC will enforce
wellness program-related issues given the competing agency positions on wellness plan
regulations. This uncertainty makes this an important trend to watch as we move into FY2016.

B. Political Developments

The EEOC has been subjected to harsh criticism over the past few years due to some of its
highly aggressive litigation positions. In particular, the EEOC’s General Counsel, David Lopez,
was singled out for intense questioning at his reconfirmation hearing held on November 13,
2014, before the U.S. Senate Committee on Health, Education, Labor and Pensions (“HELP
Committee”).>®® Certain Committee members expressed their frustration with some of the
positions that the EEOC had taken with respect to health and wellness plans and questioned
the Commission’s decision to file suit against Honeywell over its wellness program.>*® Others
raised concerns over the EEOC’s pursuit of systemic cases, especially its tactic of initiating
Iarge-s%gtl)e litigations against employers where no aggrieved person filed a discrimination
charge.

Soon after that reconfirmation hearing, on November 24, 2014, Senator Lamar Alexander,
ranking member of the U.S. Senate HELP Committee, issued a scathing report about the
EEOC'’s enforcement activities.”® A copy of that report is included here as Appendix 1. The
report found that the EEOC was “pursuing many questionable cases through sometimes overly
aggressive means — and, as a result, has suffered significant court losses that are embarrassing
to the Commission and costly to the taxpayer.”®* The Committee was especially critical of the
Commission’s interpretation of the ADA and GINA in relation to corporate wellness plans. On
January 29, 2015, the HELP Committee held a special hearing on the issue.>®® While Mr. Lopez
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*%8 Senators Grill EEOC General Counsel Lopez In Confirmation Hearings, supra note 548.

559
Id.
560
Id.

**1 Ranking Member Lamar Alexander Minority Staff Report, U.S. Senate Committee on Health,
Education, Labor, and Pensions, EEOC: An Agency on the Wrong Track? Litigation Failures, Misfocused
Priorities, and Lack of Transparency Raise Concerns about Important Anti-Discrimination Agency (Nov.
24, 2014), available at http://www.help.senate.gov/imo/media/FINAL_EEOC Report with Appendix.pdf
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°% U.S. Senate Committee on Health, Education, Labor, and Pensions Full Committee Hearing, Employer

Wellness Programs: Better Health Outcomes and Lower Costs (Jan. 29, 2015), available at
http://www.help.senate.gov/hearings/employer-wellness-programs-better-health-outcomes-and-lower-
costs; see also Another Message To The EEOC On Wellness Plans: Targeting Incentives Is Inconsistent
With The Affordable Care Act, supra note 552.
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survived the Committee vote and went on to be confirmed by the full Senate, Congressional
disapproval of Mr. Lopez’s direction was heard loud and clear.

The U.S. House of Representatives had its opportunity to criticize the EEOC during budget
negotiations. On December 13, 2014, Congress approved the FY2015 Budget, which included
funding for the EEOC of approximately $364 million, an increase of $500,000 from the previous
year, but $1 million short of the EEOC'’s request. The report language accompanying the bill
specifically questioned the EEOC'’s position that its efforts at conciliation are immune from
judicial review. The budget specified that the EEOC should engage in “good faith” conciliation
efforts, and it mandated that the EEOC report back regarding how it ensures that conciliation
efforts are pursued in good faith.>**

On March 24, 2015, the Subcommittee on Workforce Protections of the House Committee on
Education and the Workforce held a hearing to examine a number of legislative proposals
intended to provide greater transparency and accountability to the EEOC.*® The Subcommittee
Chairman, Tim Walberg, stated that “the enforcement and regulatory approach adopted by
EEOC in recent years raises serious doubts about whether our nation’s best interests are being
served.”® He noted, in particular, the EEOC’s focus on employers’ use of criminal background
checks in hiring decisions, and its attack on employer wellness programs, which “is actually
discouraging employers from implementing these programs, even though Congress on a
bipartisan basis has expressed its clear support for employee wellness programs.™®’

The EEOC did not give testimony at the hearing, but it submitted a letter on April 13, 2015 for
the hearing record.>®® A copy of that letter is included here as Appendix IV. That letter is worth a
read because it gives a clear view of how the EEOC sees its enforcement priorities and
objectives. For example, the EEOC touted its success at resolving disputes through its
conciliation program, noting that “[o]ver the past several years, the agency has achieved
significant results, including substantial increases in the percentage of successful conciliations
over the past three years from 27 percent in fiscal year 2010 to 38 percent in fiscal year

°%* U.S. House Committee on Appropriations. Commerce, Justice, Science, and Related Agencies

Appropriations Bill, 2015 H.R. 448, 113th Cong., at 83-84, available at
https://www.congress.gov/113/crpt/hrpt448/CRPT-113hrpt448-ptl.pdf.

°% H.R. 548, "Certainty in Enforcement Act of 2015"; H.R. 549, "Litigation Oversight Act of 2015"; H.R.
550, "EEOC Transparency and Accountability Act"; and H.R. 1189, "Preserving Employee Wellness
Programs Act." Before the Subcommittee on Workforce Protections of the H. Comm. on Education and
the Workforce, 115th Cong. (Mar. 24, 2015) (Statement of Tim Walberg, Chairman of the Subcommittee
on Workforce Protections), available at
http://edworkforce.house.gov/news/documentsingle.aspx?DocumentiD=398603.
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2014.7% It also noted that in FY2014, “EEOC filed suit on fewer than 8% of the charges that did
not resolve through conciliation.”™

The EEOC specifically objected to the modifications proposed in H.R. 550, “EEOC
Transparency and Accountability Act of 2015,” which would add a requirement to section 706 of
Title VIl that the EEOC make “good faith efforts to endeavor” to resolve cause findings by “bona
fide conciliation,” which efforts would be subject to judicial review.>”* The EEOC strenuously
objected to these and other provisions, which it said would “subject the Commission’s
conciliation efforts to an unprecedented level of judicial examination.”"? It also objected to many
of the proposed bill's requirements regarding the information the EEOC would have to turn over
to meet its efforts at conciliation:

HR 550 would unnecessarily add burdens to EEOC's effective conciliation
program. Requirements such as turning over all information regarding the legal
and factual bases on which reasonable cause is based, describing all members
of a class before the discovery process in court, and certifying that conciliation is
at an impasse, among others, will not only make it more difficult to secure speedy
justice for individuals who have been discriminated against, but also entail a
lengthier and much more costly process for employers. It would upend decades
of a conciliation process that has worked well.>"

Lest the American public be confused about why the EEOC has taken this position, the letter
clarifies that it is to protect employers from unnecessary burden and expense, saying that the
proposed changes “would require the EEOC to request significantly more material from

employers during the conciliation process, increasing the costs and burdens on employers.”"*

It remains to be seen what action, if any, will be taken on this proposed legislation in the wake of
the Mach Mining decision. Although that decision did not go as far as the EEOC would have
liked, the Commission will undoubtedly use it as leverage to continue to force employers into
expensive settlements with onerous programmatic provisions under the threat of enforcement in
a civil proceeding. If the EEOC continues to view the conciliation process as a means of simply
dictating the “terms of surrender” to employers, that could ratchet up the pressure on Congress
to take action to reign in those regulatory excesses.

C. Looking ahead
What can employers expect in terms of the future of EEOC-initiated litigation? We have

explored the developing trends to give our assessment of what we believe may be on the
horizon for FY2016 and beyond.

569 Id.
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1. Social Media

On March 12, 2014, the EEOC held a public meeting entitled Social Media In The Workplace:
Examining Implications for Equal Employment Opportunity Law.*>’> The Commissioners heard
testimony regarding how social media platforms impact the workplace in areas such as
recruitment and hiring, harassment, records retention, and Iitigation.576 The issue was raised
again on November 12, 2014, when NLRB General Counsel Richard Griffin, NLRB Board
Member Harry Johnson, and EEOC Commissioner Chai Feldblum participated in a panel
discussion regarding employers’ use of social media during hiring.>’” Their remarks suggest that
employers should be cautious about how they do s0.>™

On December 7, 2015, the EEOC's Select Task Force on the Study of Harassment (“STF”) in
the Workplace held a public meeting to discuss, among other things, how the creative use of
social medial can be used to spread an anti-harassment message, especially among
millennials, and give a platform for workers to bring complaints to public attention.*”® The STF
was established by EEOC Chair Jenny R. Yang in January, 2015, and is co-chaired by EEOC
Commissioners Chai R. Feldblum and Victoria A. Lipnic. It also includes the participation of
various individuals representing the worlds of academia, law, labor, and business.’® The
EEOC's attention to this area will likely lead to a more intense focus on employers’ use of social
media, and the ways in which those platforms can be used in new ways to combat — or maybe
promulgate — harassment in the workplace.

2. A Push To Solidify “Resistance” As A New Cause Of Action Nationwide

As discussed above, the EEOC has been successful in convincing at least one federal court
that section 707(a) of Title VII creates an entirely different cause of action relating to the
“resistance” of the full enjoyment of rights secured by Title VII.*®! According to the EEOC, that
cause of action allows the Commission to bring pattern or practice cases without any need to go

°" Christopher DeGroff and Paul Kehoe, EEOC Social Media Meeting — Old Framework Applied To New
Issues, Or Something Else?, WORKPLACE CLASS ACTION BLOG (Mar. 13, 2014), available at
http://www.workplaceclassaction.com/2014/03/eeoc-social-media-meeting-old-framework-applied-to-new-
issues-or-something-else/.
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Social Media Activity, EMPLOYER LABOR RELATIONS BLOG (Nov. 14, 2014), available at
http://www.employerlaborrelations.com/2014/11/14/nlrb-and-eeoc-leaders-caution-against-looking-at-
employment-applicants-social-media-activity/.
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° press Release, Equal Employment Opportunity Commission, Many Bases of Discrimination Can Lead
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580

Id.

*%1 Doherty Enters., Inc., 2015 U.S. Dist. LEXIS 116189.

92 Significant EEOC Litigation Rulings In 2014
Seyfarth Shaw LLP



through the conciliation process.*® The EEOC has already applied that theory to challenge an
arbitration agreement®® and a separation agreement.”®

What it means to “resist” the full enjoyment of rights secured by Title VII is not well defined at
this point. Arguably, the language of section 707(a) is broad, and employers should expect that
the EEOC will seek to expand its meaning to the farthest stretch allowed. So far, the EEOC'’s
efforts have been directed at employer-employee agreements that the EEOC views as
restricting those employees’ ability to communicate with the EEOC or participate in EEOC
investigations or enforcement actions.

But it is not difficult to see how that reasoning could be applied in many other possible
circumstances. For example, as noted above, the EEOC has stated that social media could be a
legitimate tool to spread an anti-harassment message and could provide a platform to allow
employees to express complaints about harassment in the workplace. If so, then the EEOC may
take the position that employer policies that restrict the use of social media are an attempt to
“resist” employees’ right to use social media in that fashion, and therefore as resisting their right
to complain about discrimination.

3. Use Of “Quasi-Judicial” Power To Expand Title VII To Include Sexual
Orientation

The EEOC appears to have successfully used its quasi-judicial powers to push forward a
concept of transgender discrimination. Relying on its own administrative decision in Macy v.
Holder,>®® the EEOC has advanced and developed a body of precedent to support its view that
transgender discrimination is a form of sex discrimination, a theory that some have argued does
not comport with Title VII.

Employers should be aware that the EEOC is following a similar path with respect to
discrimination based on sexual orientation. On July 15, 2015 in Baldwin v. Foxx,**® the EEOC
issued an administrative opinion that held for the first time that Title VII extends to claims of
employment discrimination based on sexual orientation.*®” Specifically, the EEOC determined
that sexual orientation discrimination is per se sex discrimination, stating that: “[w]e ...conclude
that allegations of discrimination on the basis of sexual orientation necessarily state a claim of
discrimination on the basis of sex.”® Federal courts have been reluctant to apply Title VII to
claims of sexual orientation discrimination because federal law does not explicitly protect

%2 1d. at *16-17.
% |d. at *1-2.
*% CVS Pharmacy, Inc., 70 F. Supp. at 938—39.

%% Appeal No. 0120120821, EEOC Doc. 012012081, 2012 WL 1435995 (Apr. 20, 2012)), available at
http://www.eeoc.gov/decisions/0120120821%20Macy%20v%20D0J%20ATF.txt.

°% EEOC Appeal No. 0120133080, 2015 WL 4397641 (EEOC July 16, 2015).

%87 Laura Maechtlen and Sam Schwartz-Fenwick, EEOC’s “Sex” Discrimination Lawsuit Filed On Behalf

Of Transgendered Worker Survives Motion To Dismiss, WORKPLACE CLASS ACTION BLOG (July 20, 2015),
available at http://www.workplaceclassaction.com/2015/07/the-eeoc-rules-that-existing-federal-law-
prohibits-employment-discrimination-based-on-sexual-orientation/.

%88 Baldwin, 2012 WL 1435995 at *10.

Significant EEOC Litigation Rulings In 2014 93
Seyfarth Shaw LLP



workers based on sexual orientation, and an overwhelming number of states do not include
sexual orientation as a protected class in state anti-discrimination statutes.>®

In ruling that sexual orientation discrimination is a form of “sex” discrimination under Title VII,
the EEOC has explicitly issued a decision that is contrary to some federal court rulings
interpreting Title VI1.>® But if this administrative decision follows the same trajectory as the
Macy decision, employers could see courts beginning to adopt the EEOC'’s reasoning, and — as
with transgender discrimination — see the EEOC actively develop a body of precedent that will
entrench its theory of sexual orientation discrimination as a substantive addition to the anti-
discrimination legal landscape.

4. 2018 Strategic Enforcement Plan

Fiscal Year 2015 saw the EEOC nearing the end of its 2013-2016 Strategic Enforcement Plan,
which sets priorities and goals for its enforcement activity through 2016.°°* By Fiscal Year 2018,
the EEOC plans to issue and implement an updated Strategic Enforcement Plan.*%

The Office of Management and Budget has granted the EEOC'’s request to delay releasing a
new strategic plan until 2018 so that the Commission will be on the same government-wide
strategic plan cycle as other agencies.*®* The EEOC has set interim goals that extend the

%89 | aura Maechtlen and Sam Schwartz-Fenwick, EEOC'’s “Sex” Discrimination Lawsuit Filed On Behalf

Of Transgendered Worker Survives Motion To Dismiss, supra note 587.
9 d.

%1 To read more about the history and development of the EEOC’s 2012 Strategic Enforcement Plan,
readers are invited to read our blog posts on the subject. See Christopher DeGroff, Gerald L. Maatman,
Jr. and Julie G. Yap, Final EEOC Strategic Enforcement Plan Approved: A New Vision Or Business As
Usual?, WORKPLACE CLASS ACTION BLOG (Dec. 18, 2012), available at
http://www.workplaceclassaction.com/2012/12/final-eeoc-strategic-enforcement-plan-approved-a-new-
vision-or-business-as-usual/; Christopher DeGroff and Gerald L. Maatman, Jr., The EEOC'’s Strategic
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Another Draft, WORKPLACE CLASS ACTION BLOG (Sept. 5, 2012), available at
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under-construction-this-week-the-comm/; Christopher DeGroff and Annette Tyman, “Getting The Most
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Over The Next Four Years, WORKPLACE CLASS ACTION BLOG (Jan. 30, 2012), available at
http://www.workplaceclassaction.com/2012/01/getting-the-most-bang-for-the-buck-the-eeoc-outlines-its-
strategic-plan-to-target-systemic-discrim/.
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To fully realize the benefits of implementing EEOC’s newly adopted strategic plan,
approved by the Commission in February 2012, in November 2013, the agency
requested a waiver from the Office of Management and Budget (OMB) to permit the
agency to forego the development of an entirely new strategic plan that would have
begun in 2014. On December 10, 2013, OMB granted a deferral from the requirement to
formulate a new strategic plan. Moreover, on January 22, 2014, EEOC and OMB agreed
that the agency would provide an interim modification, authorized under Circular A-11
section 230.17 that would: 1) permit an extension of the agency’s current plan; 2) fill the
two-year gap after our Plan expires in fiscal year 2016; and 3) “position [EEOC] to join
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current plan by two years to bridge the gap between the current plan and the expected FY2018
plan.”® These goals generally seek to maintain the status quo. For example, the EEOC aims to
have systemic cases represent 20-22 percent of the cases on its docket.>* The EEOC also
intends that 65-70 percent of its administrative and legal claims are resolved in a manner that
includes targeted, equitable relief.>*® The Commission also plans to maintain the number of
relationships that it has with organizations representing vulnerable workers, underserved
communities, and small and new businesses.>®’

The EEOC has not published any calendar or schedule that it intends to follow in preparing the
Fiscal Year 2018 plan, but the process followed for the current SEP may be instructive. The
EEOC published a draft SEP in January 2012,°%® and in June 2012, asked for public input on its
proposal.>®* In July, it held a one-day public meeting to seek additional input.®®® Additional
comments were accepted in the months that followed.®** The final plan was released in
December 2012.°°> Employers should anticipate a similar process to unfold prior to the release
of the next plan, and they should keep that schedule in mind. This will likely be employers’ next
best opportunity to provide their input into how they believe the Commission can better balance
the competing goals of its enforcement mission and the legitimate concerns that the business
community has expressed regarding the direction that the Commission has taken.

the rest of the Federal Government in releasing an updated strategic plan in February
2018 (i.e., the beginning of the next government-wide strategic plan cycle).

Id.

%94 See U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION STRATEGIC ENFORCEMENT PLAN FY 2013 -

2016, supra note 285.
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% See “Getting The Most Bang For The Buck” - The EEOC Outlines Its Strategic Plan To Target

Systemic Discrimination Claims Over The Next Four Years, supra note 591.
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%0 See Rebecca Bjork, Christopher DeGroff and Gerald L. Maatman, Jr., EEOC Holds Meeting On
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available at http://www.workplaceclassaction.com/2012/07/eeoc-holds-meeting-on-its-strategic-
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01 See Christopher DeGroff and Gerald L. Maatman, Jr., Seyfarth Shaw Submits Its Second Set Of
Comments To The EEOC On Its 2012-2016 Strategic Plan , WORKPLACE CLASS ACTION BLOG (Sept. 19,
2012), available at http://www.workplaceclassaction.com/2012/09/seyfarth-shaw-submits-its-second-set-
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note 591.
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