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PHASE I: ESTABLISH THE 
REVIEW PLAN

PHASE II: REFINE THE SCOPE OF THE REVIEW

PHASE V: PROVIDE GO-FORWARD ADVICE & DOCUMENTATION

PHASE III: ANALYZE DOCUMENTS AND INFORMATION

PHASE IV: ASSESS AND REPORT FINDINGS

Exempt Classification Legal Review: 
How We View It and Where We Can Help

STEP 1 
Establish The Plan

Establish scope and 
timeline. Engage any drivers 

or champions. Consider 
SeyfarthLink to best account 

for business objectives 
and ensure buy-in for any 

eventual changes.

 
STEP 2 

Pull Additional Data

Pull data for jobs earning 
less than $913/week or 

some other jointly decided, 
business driven salary 

threshold.

 
STEP 3 

Assess Data

Identify and prioritize jobs 
for further assessment. 

Quantify costs / gap 
analysis. Triage analysis and 
decisions with review team.

STEP 4 
Collect & Analyze 

Documents

For jobs within review 
scope, collect and analyze 
job descriptions, training 

material, sample evaluations, 
org. charts, and other 

job-related documents.

 
STEP 5 

Conduct Interviews

Identify SMEs and plan 
interviews. Conduct 

interviews. If necessary, 
conduct follow-up 

interviews.

 
STEP 9A 

Draft Opinion Letters

Draft opinion letters to 
confirm recommendations 
and support “good faith” 

defense.

 
STEP 9B 

Implement

Plan and implement 
roadmap for changes, 

including communication 
and training plan.

 
STEP 8 

Final Reporting

Finalize classification 
assessment(s) and meet 

with review team to 
confirm next steps.

STEP 6 
Draft Job Content 

Summaries

Prepare Job Content 
Summary for each job, 

describing duties and other 
information collected in 
Phase III. Facts only; no 
opinions / commentary.

APPEAL PROCESS
(Stakeholder/Business 

Feedback)

STEP 7 
Assess Findings & 

Deliver Prelim. Report

Make initial classification 
assessment(s) and meet 

with review team to 
discuss results.

STEP 9 
Critical Decision-Making, Implementation, & Risk Mitigation.

OPTION 2: Reclassify 
Employee as Non-Exempt

OPTION 1: Increase 
Employee Pay to Maintain  

Exempt Status
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If the exempt employee’s performance of non-
exempt duties threatens the ability to argue that 

she is exempt, consider whether any of those duties 
can be shifted to a non-exempt employee.

Duties Exemption 
Requirements

Communication to 
Employees of 
Coming Changes

Job Description Do’s 
and Don’ts

Written Notice of Raise 
Template

FAQ: For HR Use

FAQ: For Manager Use

Critical Business Decision, Option 1:  
Increase Employee’s Salary to Maintain Exempt Status

 
Confirm expected 

(new) duties qualify 
for exemption 

A01

 
Confirm job description 

accurately reflects 
primary job duties 

A02

 
Develop 

communication plan for 
affected employees 

A03

 
 

Provide written notice 
to affected employees 

A04

Arm HR and 
Management with 

sufficient information 
to answer affected 
employee questions

A05

Ensure that, in addition to changing each 
employee’s rate of pay for payroll and withholdings 

purposes, the payroll department updates the 
employee’s itemized wage statements.

START END
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Critical Business Decision, Option 2:  
Reclassify Employee as Non-Exempt

Should any employees’ exempt duties be shifted to others 
who will remain exempt? Should any of the non-exempt 
job functions of those who will remain exempt be shifted 

to those who will soon be reclassified as non-exempt?

Duties Exemption 
Requirements

Training Presentation

Job Description 
Do’s and Don’ts

Communication to 
Employees of 
Coming Changes

Written Notice of Pay Change 
Template
Written Notice of Duties and 
Pay Change Template

Determine whether 
 any duties of soon-
to-be-reclassified 
employees should 

change
B01

 
Confirm job description 

accurately reflects 
actual job duties 

B02

 
Develop 

communication plan 
for affected employees 

B03

 
 

Provide written notice 
to affected employees 

B04

Ensure that the payroll department updates 
the employee’s itemized wage statements (i.e., 

paycheck stubs/advices) to report accurately 
the employee’s new rate of pay.

START

Subprocess 
for Reclassified 

Employees:

Determine 
New Rate 

of  Pay

Subprocess 
for Reclassified 

Employees

Calculating and making 
back wage payments 
if they are deemed 

appropriate

Decide how to respond 
to claims, if any,  of 

past misclassification
B05

FAQ: For HR Use

FAQ: For Manager Use

Arm HR and 
Management with 

information to answer 
affected employee 

questions
B06

IT

 
Confirm timekeeping 

system can 
accommodate increase 

of timekeepers
B07

IT

 
Grant access to 

timekeeping software 
or clocks 

B08

Train reclassified 
employees and 

their managers on 
timekeeping policies 

and practices
B09

mailto:bbartlett@seyfarth.com?subject=I%20would%20like%20more%20detailed%20information...
http://www.seyfarth.com/FLSA-Exemption-Resource-Center
mailto:bbartlett@seyfarth.com; kyoung@seyfarth.com; lojohnson@seyfarth.com; cshelton@seyfarth.com; clpeterson@seyfarth.com?subject=Seyfarth%20Process%20Map


©2016 Seyfarth Shaw LLP #16-3426 M10 www.seyfarth.com/FLSA-Exemption-Resource-Center

Subprocess for Reclassified Employees:  
Determining New Rate and Method of Pay

Determine how 
you want to 

pay reclassified 
employee 

C01

Decide how many 
hours salary 
should cover

C02

SALARY

DAY RATE OR 
PIECE RATE

HOURLY

COMMISSIONS

A combination of different methods to the 
extent permitted by federal and state law     C15

Determine what 
hourly rate of 
pay should be

C10
Hourly Rate = Target Annual 

Earnings ÷ Sum of (i) Anticipated 
Regular Hours and (ii) 1.5 x 
Anticipated Overtime Hours

C12

Hourly Rate = Target Annual 
Earnings ÷ 2080

C11

Time and 
one-half method

C04

Hybrid of half-
time and time 
and one-half

C05

Option 1

Option 2

Depending on what the salary covers, 
determine the appropriate method for 

calculating overtime 
C03

Other permissible 
pay method

C07

Determine 
appropriate 
rate with 

understanding 
that overtime 

hours are paid at 
half-time rate

C08

Determine whether other forms of 
payment on top of day or piece rate 
are required or prohibited by federal 

and state law
C09

Decide whether 
a guaranteed 

minimum or draw 
will be given

C13

Ensure a process is in place for tracking hours and earnings, 
paying “true-ups” as needed to meet minimum wage 
obligations, and calculating overtime pay when owed

C14

Note: This 
method is not 

permissible 
in all states

Fluctuating 
workweek

C06

Strongly 
consider 

involving legal 
counsel, HR dept, 

and finance 
dept.

mailto:bbartlett@seyfarth.com?subject=I%20would%20like%20more%20detailed%20information...
http://www.seyfarth.com/FLSA-Exemption-Resource-Center
mailto:bbartlett@seyfarth.com; kyoung@seyfarth.com; lojohnson@seyfarth.com; cshelton@seyfarth.com; clpeterson@seyfarth.com?subject=Seyfarth%20Process%20Map


©2016 Seyfarth Shaw LLP #16-3426 M10 www.seyfarth.com/FLSA-Exemption-Resource-Center

Subprocess for Reclassified Employees:  
Making Back Wage Payments if They Are Deemed Appropriate

In most states, this is the lesser of the most recent two 
years of employment or the employee’s full period of 
employment in the position at issue. In some states, 

such as California, with longer statutes of limitations, 
a longer look-back period should be considered.

Cover Letter and 
Acknowledgment Form

 
Determine 
applicable 

time period for 
back payments

D01

 
Estimate past 

overtime 
hours 

D03

 
Present 

employee 
with overtime 

estimate
D04

Reach 
agreement 

with employee 
as to overtime 

hours
D05

 
Negotiate 
overtime 

hours 

D06

Calculate back 
wages using 

Time-and-One-
Half or Half-Time 

computation
D07

START

END

Inform employee of 
back wages amount and 

method used
D08

Create back pay 
acknowledgment form 

and summary cover letter
D09

In exchange for signed 
acknowledgment, deliver 

payment to employee
D10

No

Yes

Possible Data Sources 
for Estimating Hours

Determine 
potential sources 

of data for 
estimating past 
overtime hours

D02

List of factors in selecting  
computation method

Sample Calculations
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