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At this time last year, the Obama administration waxed rhapsodic about plans for comprehensive
immigration reform in 2013,* leaving immigration practitioners cautiously optimistic that this would
be the year.” Even though Obama's 2012 campaign pledge to produce immigration reform
mimicked unfulfilled promises from the 2008 campaign,3 the GOP had been pummeled in the
2012 election over anti-immigration rhetoric;* hence, there would be sufficient impetus on both
sides of the aisle to pass bipartisan legislation.

But even longer term hope for a comprehensive package has waned at this point in response to
stalemate discourse at the political level. Bickering over whether reform should be
comprehensive or piecemeal has slowed congressional momentum and pushed immigration
lower and lower on the list of priorities. Moreover, the distractions of the cataclysmic
implementation of the Affordable Care Act, the failures of American fiscal strategy, and even
tensions with Russia over its anti-gay propaganda law in anticipation of the 2014 Sochi Olympics
have usurped the spotlight in the 24-hour news cycle.

Here then are the highlights of the progressively faltering push toward comprehensive
immigration reform in 2013:

* On Feb. 12, 2013, President Barack Obama's State of the Union address expounded on the
economic benefits of immigration and the new political consensus on the need for immigration
reform, especially for the 11 million undocumented individuals in the United States. He also
explained the necessity for a new "legal immigration system to cut waiting periods, reduce
bureaucracy, and attract the highly skilled entrepreneurs and engineers who will help create jobs
and grow our economy. In other words, we know what needs to be done. As we speak,
bipartisan groups in both chambers are working diligently to draft a bill, and | applaud their efforts.
Now let's get this done. Send me a comprehensive immigration reform bill in the next few
months, and | will sign it right away."5

* On June 26, 2013, the House Judiciary Committee marked up the Legal Workforce Act (H.R.
1772), one of several piecemeal measures it had considered. This bill included provisions
making the use of an electronic employment verification system mandatory.®

* On June 27, 2013, the Senate voted 68-32 in favor of final passage of S. 744, the "Border
Security, Economic Opportunity, and Immigration Modernization Act," a comprehensive,
bipartisan bill.”

© 2012 Seyfarth Shaw LLP | www.seyfarth.com | 1
16639817v.1



SEYFARTH

* On July 10, 2013, the House of Representatives' Republican caucus met to discuss prospects
for immigration reform. The leadership then released a statement rejecting the Senate's
bipartisan bill.®

* On Oct. 2, 2013, House Democrats introduced a comprehensive reform bill based on the bill
that passed in the Senate in June.’

* On Oct. 24, 2013, Obama called on the House to pass comprehensive legislation by the end of
the year.lo

* In an interview with National Public Radio on Dec. 20, 2013, Obama discussed the failure to
meet his timeline for immigration reform. On his inability to get immigration reform passed, the
president said: "The fact that it didn't hit the timeline that I'd prefer is frustrating, but it's not
something | brood about.""*

Although the president obviously has other concerns that take up his time and energy, the failure
to pass comprehensive immigration reform is something for us to brood about. Beyond the
economic ramifications of limited work visas for qualified foreign professionals (e.g., the dearth of
H-1B numbers), over which the business community is up-in-arms,12 the human-level
ramifications of the broken system status quo have been untenable.™ In the last decade plus,
each year that has passed without systematic reform of our immigration system has seen
widespread deportation of non-criminal foreign nationals, many of whom were long-time residents
of the United States.'* Families have been torn apart time and again as individuals who pose no
specific harm to the United States were sent packing.

On a positive note, in the past year there has been a major change in federal immigration policy,
no thanks to Congress, that has substantively changed the prospects of individuals facing
separation from family members and those who have made the United States their home without
proper authorization. Specifically, since the Supreme Court overturned the Defense of Marriage
Act, the U.S. Citizenship & Immigration Services and the U.S. Department of State began
granting benefits to individuals on the basis of same-sex marriages.15 In addition, the executive's
prosecutorial discretion initiative has refocused deportation and other enforcement efforts on
individuals who have a record of criminal convictions or serious immigration violations (e.g.,
fraudulent applications).16 The Department of Homeland Security is regularly exercising its
discretion not to pursue removal proceedings against individuals here without status where they
have significant ties to the United States."’

Looking forward to 2014, the distractions of this year are likely to continue. Our fiscal strategy
has yet to be resolved, the 2014 Olympics will likely continue to be controversial, and the
implementation of the Affordable Care Act is perpetually divisive. We have no reason to expect
that Congress will settle its disagreement over the suitability of a comprehensive reform package.
There are other points of contention to consider as well, such as whether reform will include only
legalization or create a path to eventual citizenship.
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Although comprehensive reform—the optimal outcome—is unlikely, even piecemeal reform may
be beneficial. For example, given the strength of the Silicon Valley lobby, Congress may act to
increase the number of professional work visas available to STEM (science, technology,
engineering and mathematics) graduates.18 In addition, some sort of nod to pro-immigration
Hispanic voters will likely become a GOP imperative if they want to maintain control of the House
in the 2014 national elections.'® House Speaker John Boehner (R-Ohio) just this month hired an
immigration policy consultant from a bipartisan think tank as "Assistant to the Speaker for Policy"
on immigration issues, which seems like a step in the right direction.

Furthermore, the DREAMers (i.e., those brought to the United States as children and educated
here) have fought such a hard and long battle for status in the United States, that sooner or later
their objective will likely be achieved. This optimism persists notwithstanding the rift between
Rep. Luis Gutierrez (D-Ill.), one of the stalwart supporters of immigration reform, and the National
Immigrant Youth Alliance (NIYA) and their advocates at DREAMActivist.org. NIYA has staged
several protests against U.S. border authorities, and illicitly recorded a conversation between
Gutierrez and parents of a detainee, leaving him to wonder whether they were actually working
toward the same end.?

It also bears mentioning that the Supreme Court will soon decide whether INA §203(h)(3), a
provision of the Child Status Protection Act which allows beneficiaries of certain visa petitions to
retain earlier priority dates after "aging-out” (turning 21) and losing child status, applies to all
derivative beneficiaries of immigrant petitions.21 A favorable decision would have an expansive
impact on the class of individuals eligible to obtain lawful permanent residence as derivatives
after reaching the age of 21.

Ultimately, however, only a cohesive, comprehensive package of reforms will bring about the kind
of evolution that is economically and socially beneficial. The piecemeal approach is, after all,
responsible for the problematic patchwork immigration laws we have now.

Angelo A. Paparelli is a partner in Seyfarth Shaw in New York and Los Angeles. Ted J.
Chiappari is a partner and Olivia M. Sanson is an associate at Satterlee Stephens Burke &
Burke in New York City.
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