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US Corporation Not a Joint Employer of the French
Workforce for Merely Coordinating Group Interests
and Exercising Financial Influence Over the French
Subsidiary

By Ming Henderson

Given the unfortunate reputation of French courts for awarding substantial damages to employees for unfair terminations, US
corporations with operations in France are anxious to limit their financial and legal exposure in case of litigation initiated by
their French workforce. How to achieve this efficiently is a far from rhetorical question as French employees frequently pull

in the US parent company as a named defendant. The recent decision of the French Supreme Court [Cass. Soc. 2 July 2014
(1298 FS-PBY)], is evidence that having a separate legal entity employing the French workforce may not be sufficient to get the
US Corporation off the hook, but can help if specific corporate discipline is followed.

Background

In this case, the French subsidiary of a US Corporation had carried out a site closure in France leading to the redundancy of
280 employees and the French subsidiary being put into administration. 190 employees filed a suit before the French labour
courts claiming unfair dismissal and seeking substantial damages from both the US and the French companies. On appeal,
after having rejected the motion from the US Corporation that the US Courts should have jurisdiction, the court of Appeal
found that the US Corporation was a joint employer and ordered it to pay the damages awarded to the French employees as
the French subsidiary was by then in liquidation. The Court of Appeal relied on several facts to find the US Corporation was a
joint employer:

e the Directors were appointed by the US Corporation,

e the US Corporation capped the authority of the Directors beyond a specific ceiling,

e the US Corporation had been involved in the decision-making for the site closure and the transfer of production back to
the US to avoid disruptions in case of strike,

e the US Corporation had agreed to finance the employees’ severance packages.

Decision

On the US Corporation’s further appeal, the French Supreme Court made a different analysis and ruled that the Court of
Appeal had erred in its application of the law. The Supreme Court stated that a parent company could not be treated as a
joint employer of French employees on the sole basis of its financial influence and for coordinating activities with the French
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entity. It added that apart from where there is an actual contract of employment between the French employees and the US
Corporation, joint employment can only be found where there are identical interests, activities and management between
both companies characterised by the close day-to-day involvement in the human resources and economic management of
the French entity.

Take aways

This decision of the French Supreme Court is good news for US Corporations and other multinationals with subsidiaries

in France, provided however that they act cautiously to leave some autonomy to the French subsidiary and refrain from
constantly controlling the routine activities and decisions of the French entity. As a reminder, in 2011, the Supreme Court
[Cass. Soc. 18 January 2011 (199 FS-PBR and 200 FS-D)] had found in cases involving a German parent company and its two
subsidiaries in France that the parent should be deemed a joint employer of one of the French subsidiaries due to its constant
involvement in its day-to-day running and identical business interests. The Supreme Court relied on a different set of facts

to reach its decision: i.e. the group absorbed 80% of the production of the French subsidiary and set the product prices,

the parent company and the subsidiary had the same management team and its strategic choices, including the decision to
transfer certain activities to the other French subsidiary, were taken by the parent company.
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