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By Ming Henderson, Tessa Cranfield and Razia Begum

Holiday Pay - Good News and Bad News

The UK Employment Appeal Tribunal ("EAT") has extended holiday pay to include extra payments for overtime
and travel allowances. In good news for employers, however, the EAT has given scope to potentially limit claims
for back pay. (Bear Scotland v Fulton)

Background

This judgment follows the recent European Court of Justice (“ECJ") decision of Lock v. British Gas Trading Ltd. which held that
“normal pay” during statutory annual leave should include commission. As we identified in our alert on that case, a number
of questions remained. Other than commission, what other payments should be included in holiday pay? What reference
period should be used to work out “normal pay”? And can employees really claim for back holiday pay as far back as 1998,
when the UK annual leave legislation was introduced? We now have answers to some, although not all, of these questions.

Key points from the EAT decision

e Regular contractual overtime should be included when calculating holiday pay: Based on previous Court
decisions, we already knew that regular compulsory and guaranteed overtime need to be included when calculating
pay for periods of holiday. The EAT has now held that the calculation should also include “non-guaranteed overtime”
(i.e. overtime which is not guaranteed but which an employer can insist is worked). Only regular overtime needs to be
included however, so not occasional or ad hoc arrangements. Questions remain over whether payment needs to be
factored in for overtime which is genuinely voluntary and which the employee has the right to refuse.

e  Travel allowances should be included when calculating four weeks’ statutory holiday pay: Travel allowances
or payments made for time travelling to work also need to be included in holiday pay. A simple reimbursement of actual
travel costs by way of expenses payments does not.

¢ These extra payments only apply to the European statutory minimum holiday of four weeks: The EAT
confirmed that “normal pay” only applies for the four week minimum (which is reduced for a part-time worker) under
the European Working Time Directive. This means there is no requirement to include overtime or travel allowances
when paying for the extra 1.6 weeks' (8 days) statutory holiday under the UK Working Time Regulations 1998, or any
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more generous company holiday arrangements. Although left open in the EAT decision, we see scope for employers to
decide which holiday is allocated towards that four week minimum, and potentially to choose periods where variable
pay elements have a lower impact.

e Time limits for claims: Any claim for unpaid holiday pay must be brought within three months of the underpayment,
or where there is an ongoing failure to pay the right holiday pay, the last in the series of underpayments. The EAT held
that where there is a break of more than 3 months between the deductions this will mean the employee is out of time
to bring a claim. This is potentially good news for employers, who otherwise face the risk of claims dating back to 1998
when the UK Working Time Regulations became law. However, this point is likely to be appealed and given UK public
holidays are spread throughout the year we anticipate it may difficult to find a clear 3-month break.

e Rules apply against private employers: As anticipated in our previous alert, the EAT was willing to “bend” the rules
of the UK Working Time Regulations to fit with these changes. This means that the decision applies against private
employers now, without waiting for the UK legislation to be amended.

What next?

Although the EAT'’s judgment is a significant decision, the legal landscape in this area still remains uncertain. Unless a
settlement is reached, the decision will almost certainly be appealed to the Court of Appeal which may in particular take a
different view on the issue of time limits to bring a claim. In February of next year, the Employment Tribunal will decide on
the Lock case which we recently reported on (click here to view alert). Based on the direction of travel, employers would be
wise to expect that the Tribunal’s decision will be that holiday pay should also include commission.

Given the scale of the issue and concerns raised by business, the UK Government has announced a new “task-force” to
assess the impact of the EAT's ruling and to find ways to limit the impact on employers.

Although employers are starting to assess their potential costs and options, many will want to take a “wait and see”
approach. Introducing a new system of holiday pay at this stage carries the risk of flagging up the issue with employees, and
will not be effective to close the issue down if the law continues to change in this area over the coming months.

Further Alerts will follow, in what is likely to be an area of change.

Seyfarth Shaw LLP European Law Employment ALERT | November 25, 2014

©2014 Seyfarth Shaw LLP. All rights reserved. “Seyfarth Shaw"” refers to Seyfarth Shaw LLP (an Illinois limited liability partnership). Prior results do
not guarantee a similar outcome.


http://www.seyfarth.com/publications/EA060914

If you would like further information please contact any member of our International Employment Law practice:

IN THE UNITED KINGDOM/EUROPE IN CHINA
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IN THE UNITED STATES IN AUSTRALIA
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Attorney Advertising. This European Employment Law ALERT is a periodical publication of Seyfarth Shaw LLP and should not be construed as legal advice or a legal opinion on any
specific facts or circumstances. The contents are intended for general information purposes only, and you are urged to consult a lawyer concerning your own situation and any specific
legal questions you may have. Any tax information or written tax advice contained herein (including any attachments) is not intended to be and cannot be used by any taxpayer for
the purpose of avoiding tax penalties that may be imposed on the taxpayer. (The foregoing legend has been affixed pursuant to U.S. Treasury Regulations governing tax practice.)
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