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The criminal convictions, and subsequent sentencings, of Lawrence “Larry” Nassar marked the
end of a chapter but not the end of the story for Michigan State University (MSU). In August
2019, MSU, the MSU HealthTeam, and MSU Health Care, Inc. entered into a public, voluntary
resolution agreement with the U.S. Department of Health and Human Services (HHS) Office for
Civil Rights (OCR).!

In that resolution agreement, HHS explains, “Based on the criminal investigation of Mr. Nassar
for the sexual abuse of his patients and others, OCR initiated an investigation of MSU to
determine if its doctors’ offices and clinics violated Title IX of the Education Amendments of
1972 and Section 1557 of the Affordable Care Act.”? Notably, among the possible ramifications
of violating either of these statutes is the withdrawal of all federal funding that the entity
receives.

Under Section 1557 of the Affordable Care Act (Section 1557), which has been in effect since
2010, health programs and activities that receive federal financial assistance cannot discriminate
on the basis of race, color, national origin, sex, disability, or age.* The statute itself explicitly
stitches together the protections offered under Title VI of the Civil Rights Act of 1964, Title IX
of the Education Amendments of 1972 (Title 1X), the Age Discrimination Act of 1975, and
Section 504 of the Rehabilitation Act of 1973.°

The prohibition against sex discrimination under Section 1557 flows from its reference to Title
IX, a federal civil rights law that prohibits sex discrimination in federally funded education
programs or activities.® Discrimination on the basis of sex encompasses sexual harassment,
sexual assault, and other forms of sexual misconduct.

Section 1557 is the first federal civil rights law to prohibit sex discrimination against patients in
federally funded health care programs and activities. Captured within its prohibition against sex



discrimination, Section 1557 includes a specific provision requiring that qualified entities “treat
individuals consistent with their gender identity.”’

For a medical center affiliated with a university, as in this case of MSU, patients participating in
the university’s federally funded health programs or activities are protected from discrimination
on the basis of sex under both Title IX and Section 1557.

In recent years, Title IX has enjoyed robust media coverage and national discussion, but the
same cannot be said for its counterpart in the realm of health programs and activities, Section
1557. This lack of publicity, however, does not signal a lack of enforcement—and anyone
affiliated with a health program or activity that receives federal funds should be aware of their
organization’s responsibilities under Section 1557.8

Given the prevalence of conversations about Title IX enforcement, and given the fact that HHS
has almost uniformly adopted the Title IX playbook for its enforcement of Section 1557, most
academic medical centers have the benefit knowing what they need to do and how they need to
do it to comply with these statutes. Medical centers that receive federal funding but are not
affiliated with an education program or activity (and so are not subject to Title I)X), however,
may not be as aware of their responsibilities under Section 1557.

What exactly does Section 1557 require? To ensure compliance, qualified medical centers should
review the specific provisions outlined in the statute, including:

e Providing Accessible Public Notice of Nondiscrimination. Qualified entities must notify
those who interact with their programs—and members of the public—of their
commitment to nondiscrimination under Section 1557.° This includes telling people
where they can turn if they want to report discrimination, what the grievance procedures
involve, and how to file a complaint with OCR.° Entities must adhere to specific
requirements for where and how to distribute this information to make sure that they
provide adequate notice under Section 1557. Entities should also note the specific
provisions outlining their obligation to make this information accessible to people with
limited English proficiency and those living with disabilities.*!

e Designating a “Responsible Employee” and Adopting Grievance Procedures. Qualified
entities with 15 or more employees must designate an employee who is responsible for
coordinating their compliance with Section 1557.12 That person must ensure that the
entity appropriately responds to and investigates allegations of noncompliance with
Section 1557. The entity must publish that person’s name and contact information.®* Such
entities must also ensure that they have procedures in place to promptly and equitably
resolve reports of discrimination under Section 1557.4

e Providing Assurance of Compliance. Any time that a qualified entity applies to HHS for
federal financial assistance, it must provide assurance of its compliance with Section
1557.%° Medical centers interested in what could happen if HHS investigates their
organization should review the public resolution agreement that HHS entered into with
MSU.!® Qualified health care entities should consider undertaking a comprehensive
review of their policies, procedures, and practices to ensure compliance with Section
1557. Given the parallels already discussed between Title IX and Section 1557, it stands



to reason that we could see more and more medical centers subject to investigations in
this area.!’

The Future of Section 1557

In May 2019, HHS proposed changes to Section 1557 that would eliminate some of the
aforementioned requirements.'® For one, HHS seeks to limit the contours of “sex discrimination”
to exclude discrimination on the basis of gender identity.*® This proposed change lingers as the
Supreme Court stands poised to issue a decision as to whether Title VII’s prohibition against sex
discrimination includes discrimination on the basis of gender identity and sexual orientation.?°
That decision could be determinative as to what happens with this proposed change to Section
1557.

The proposed changes would also eliminate some of the specific requirements related to making
information available to those with limited English proficiency—namely the requirement that
certain notices be distributed in at least 15 languages.?* Moreover, the proposed changes would
adjust the scope Section 1557 as it applies to entities that are not primarily engaged in providing
health care services—capturing such entities within Section 1557 only insofar as HHS funds
them.?? The changes also include provisions for certain religious exceptions—as well as other
proposed changes not listed here.?®

At least while these changes are pending, qualified entities should continue to ensure compliance
with the requirements as they exist today.
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