BID PROTEST PROCESS

Roadmap to Bid Protests at the
U.S. Court of Federal Claims

By Adam Lasky

Despite the fact that the U.S.
Court of Federal Claims
(COFC) has concurrent
jurisdiction with the U.S.
Government Accountabil-
ity Office (GAO) over the
vast majority of federal bid
protests, GAO is the primary
forum utilized by protest-
ers—and by a wide margin.
GAO handles approximately
twenty-five times as many
protests per year as the
COFC.! While GAO does
have certain advantages that attract protesters to that
forum, this wide margin is likely less a result of the actual
advantages provided to protesters in that forum and more
a result of the misconceptions and lack of familiarity
with the COFC protest process and the advantages of
that forum.? This article sheds light on the bid protest
process at the COFC, providing a guide on protest prac-
tice and procedure at that forum.3

Adam Lasky

COFC Protest Practice and Procedure

The Rules of the Court of Federal Claims (RCFC) incor-
porate the Federal Rules of Civil Procedure applicable
to civil actions tried by a district court sitting without a
jury, to the extent appropriate.* Appendix C of the RCFC,
entitled “Procedure in Procurement Protest Cases Pursu-
ant to 28 U.S.C. § 1491(B),” acts to supplement the RCFC
and provides step-by-step guidance for filing a bid protest
action in the COFC.’

Commencing a Protest

At least 24 hours before filing a protest with the COFC,
the protester must provide prefiling notice to the court,
the Department of Justice (DOJ),° the procuring agen-
cy’s contracting officer, and the awardee.” The prefiling
notice must state, among other things, whether the
plaintiff contemplates requesting temporary or pre-
liminary injunctive relief and whether the plaintiff
has discussed the need for temporary or preliminary
injunctive relief with DOJ counsel.® Failure to provide
prefiling notice is not grounds for dismissal but may
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delay the initial processing of the case.’

In addition to the filing of a complaint (which is usu-
ally filed under seal),!? a protester’s initial filings will
usually also include a motion to seal, a motion for a pro-
tective order, a proposed redacted complaint, a case cover
sheet (COFC Form 2), and a Rule 7.1 disclosure state-
ment. Some protesters also will include a motion for a
temporary restraining order and preliminary injunction
(and supporting memorandum) with their initial filings.
However, because the need for temporary/preliminary
injunctive relief is not usually known at the time of the
initial filing, it sometimes makes more sense to wait on
filing a motion for temporary/preliminary injunctive relief
until after the initial status conference.

Shortly after the complaint is filed, the case will be
assigned to one of the COFC judges, who will (generally
within twenty-four hours) contact the parties to schedule
an initial status conference to address relevant procedural
and evidentiary issues,!! including requests for temporary
or preliminary injunctive relief'> and motions for pro-
tective orders.!3 Usually, prior to the status conference,
the DOJ counsel assigned to represent the agency in the
protest will contact the protester to discuss a potential
briefing schedule, as well as the need for temporary or
preliminary injunctive relief during the pendency of the
protest (i.e., whether the agency will agree to voluntarily
stay award/performance of the protested contract during
the pendency of the protest). Generally, at the initial sta-
tus conference, the assigned COFC judge will discuss the
need for temporary or preliminary injunctive relief and
need for a protective order, and set the date for produc-
tion of the administrative record, the briefing schedule
and hearing date.

Temporary/Preliminary Injunctive Relief
When a protest is filed at GAO, and if that protest meets
certain special timeliness requirements, the agency may
not award the contract and/or must suspend performance
of the contract during the pendency of the GAO protest.!
This automatic stay of award or suspension of perfor-
mance is commonly referred to as the “CICA stay.”'
Unlike protests filed at GAO, there is no automatic
CICA stay that applies to protests filed at the COFC.
Instead, a protester wishing for the procurement or
award to be halted during the pendency of the protest
has two avenues of relief: (1) the agency agrees to vol-
untarily stay contract performance/award during the
pendency of the protest or (2) the protester seeks a tem-
porary restraining order or preliminary injunction from
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the COFC enjoining contract performance/award dur-
ing the pendency of the protest.'

“On a motion for temporary injunctive relief, the court
must weigh four factors: ‘(1) immediate and irreparable
injury to the movant; (2) the movant’s likelihood of suc-
cess on the merits; (3) the public interest; and (4) the
balance of hardship on all the parties.””!” No one factor
is necessarily dispositive, as “the weakness of the showing
regarding one factor may be overborne by the strength
of the others.”®

Timeliness of Protest

In most cases there is no deadline, other than the appli-
cable statute of limitations, for bringing a bid protest at
the COFC." However, the COFC has applied the doc-
trines of waiver and laches to bar protests in some limited
circumstances.

The doctrine of waiver acts to bar any protest filed
at the COFC premised upon patent errors in a solicita-
tion, if the protester did not first raise these errors to the
agency “before the close of the bidding process.”? The
COFC also has applied the waiver rule to bar challenges
to agency corrective action decisions where the protest
was filed after the due date for proposal resubmission fol-
lowing the challenged corrective action.?! However, the
waiver rule has been held not to apply in cases where the
protester lacked knowledge of the alleged defect in the
solicitation until after the close of bidding.?

In addition, in a few rare cases, the COFC has applied
the doctrine of laches to bar a post-award protest, where
the protester delayed in bringing its protest for an unrea-
sonable and inexcusable length of time from the time after
the protester knew or reasonably should have known of
its basis for protest, and that delay caused economic prej-
udice to, or prejudiced the defense of, the defendant.?
Absent “extraordinary circumstances,” the COFC will not
invoke laches to bar a protest.?* However, even though a
post-award protest at the COFC will rarely be denied or
dismissed as untimely, the availability of injunctive relief
is significantly diminished if the protest is not brought in
a prompt manner.”

Intervention
When a bid protest action is brought at the COFC, other
interested parties, specifically the awardee, may be per-
mitted to intervene pursuant to RCFC 24(a). If a motion
is timely filed,? the COFC must permit anyone to inter-
vene “who claims an interest relating to the property or
transaction that is the subject of the action, and is so
situated that disposing of the action may as a practical
matter impair or impede the movant’s ability to protect
its interest, unless existing parties adequately represent
that interest.”?” “In considering a motion to intervene
under RCFC 24(a), the [COFC] must construe the rule’s
requirements in favor of intervention.”?

While there is no requirement that an awardee (or
other party eligible) intervene in a protest, choosing not

to intervene is an extremely risky move, especially in light
of a recent COFC decicion charging a contractor with
constructive knowledge of information it would have
learned had it intervened in an earlier protest involving
the same procurement—and as a result, that contractor’s
later protest challenging corrective action was dismissed
as untimely.?

While there is no requirement that
an awardee (or other party eligible)

intervene in a protest, choosing not to
intervene is an extremely risky move.

Jurisdiction and Standing
The COFC has “jurisdiction to render judgment on an
action by an interested party objecting to a solicitation
by a Federal agency for bids or proposals for a proposed
contract or to a proposed award or the award of a con-
tract or any alleged violation of statute or regulation in
connection with a procurement or a proposed procure-
ment.”* To afford such relief, the COFC may “award any
relief that the court considers proper, including declara-
tory and injunctive relief except that any monetary relief
shall be limited to bid preparation and proposal costs.”?!
To possess standing to bring a bid protest, a plaintiff
must be an “interested party,” which encompasses any
“actual or prospective bidders or offerors whose direct
economic interest would be affected by the award of the
contract or by failure to award the contract.”* In a pre-
award bid protest, the protester has “direct economic
interest” if it has suffered a “non-trivial competitive injury
which can be redressed by judicial relief.””** In a post-
award bid protest, the protester has a “direct economic
interest” if it “would have had a ‘substantial chance’
of winning the award ‘but for the alleged error in the
procurement process.’”** This showing of “allegational
prejudice” turns entirely on “the impact that the alleged
procurement errors had on a plaintiff’s prospects for
award, taking the allegations as true.”** In other words,
to have standing, “a plaintiff must show that it would
have had a substantial chance of being awarded the con-
tract but for the combined impact of all agency decisions
alleged to be unlawful.”3¢

Standard of Review

In General

The COFC “reviews challenges to procurement decisions
under the same standards used to evaluate agency actions
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under the Administrative Procedure Act, 5 U.S.C. § 706.”%
“Thus, to successfully challenge an agency’s procurement
decision, a plaintiff must show that the agency’s decision
was ‘arbitrary, capricious, an abuse of discretion, or oth-
erwise not in accordance with law.””*® Accordingly, the
COFC may set aside a procurement action if “(1) the
procurement official’s decision lacked a rational basis;
or (2) the procurement procedure involved a violation of
regulation or procedure.”®

When a bid protest is brought on the basis that the
procurement procedure involved a violation of regula-
tion or procedure, the disappointed bidder must show a
“clear and prejudicial violation of applicable statutes or
regulations.”® This requires the protester to “show not
only significant error in the procurement process, but also
that the error prejudiced it.”*

In order to demonstrate this “APA prejudice,” the pro-
tester “must show that it would have had a substantial
chance of being awarded the contract but for the com-
bined impact of any agency decisions adjudged to be
unlawful.”#? In this context, a protester need not estab-
lish with certainty that, but for the alleged error, it would
have won the contract.* Rather, the “substantial chance
of award” requirement is instead satisfied where, “but for
the government’s alleged error, the protestor would have
been ‘within the zone of active consideration.’”#

When a bid protest is brought on the basis that the
procurement official’s decision lacked a rational basis,
the COFC reviews the procurement “to determine
whether the contracting agency provided a coherent and
reasonable explanation of its exercise of discretion, and
the disappointed bidder bears a heavy burden of show-
ing that the award decision had no rational basis.”* An
agency decision lacks a rational basis (i.e., is arbitrary
and capricious) where “the agency entirely failed to con-
sider an important aspect of the problem, offered an
explanation for its decision that runs counter to the evi-
dence before the agency, or is so implausible that it could
not be ascribed to a difference in view or the product
of agency expertise.”* “Despite this highly deferential
standard, ‘the [COFC] must still conduct a careful review
to satisfy itself that the agency’s decision is founded on
a rational basis.””%

There appears to be a difference of opinion between
some COFC judges as to whether a protester must dem-
onstrate APA prejudice if it has demonstrated that an
irrational or arbitrary and capricious agency action has
occurred. Some judges, after deeming agency action to be
arbitrary, still have denied protests because the protester
failed to demonstrate it was prejudiced by the agency’s
arbitrary or irrational action,* whereas other judges have
held that “APA prejudice is presumed when the Govern-
ment acts irrationally.”#

“Second Bite” Protests
Where the protester fails to obtain its desired relief from
GAO, the protester can seek relief by filing a new protest

at the COFC.% These protests serve as a “second bite”
at the apple.®! In these cases, the subject of the COFC’s
review is the agency decision, not the GAO decision.>
While the COFC, recognizing GAO’s “longstanding
expertise in the bid protest area,” will give “due regard”
to GAO’s decision,* that decision has no binding effect on
the COFC and “is given no deference.”* In fact in some
cases, where the record at the COFC materially differs
from the record before GAO, or where the protest argu-
ments were not fully developed at GAO, the COFC will
give little if any weight to GAO’s decision.*

Protests Challenging Corrective Action

In recent years, there has been a spike in protests chal-
lenging agency corrective action, in both frequency and
success, and thus far the COFC has proved to be a more
inviting forum for these protests than GAO.* Where
a protester challenges a corrective action taken by the
agency, the COFC'’s review will focus on the rationality
of the agency’s decision to take corrective action or, where
applicable, the rationality of GAO’s recommendation for
that corrective action.

In order to “survive review, an agency’s corrective
action must be ‘reasonable under the circumstances and
appropriate to remedy the impropriety.””>” “To be rea-
sonable, the agency’s corrective action must be rationally
related to the defect to be corrected.”® The corrective
action will not be reasonable if the rationale for the
corrective action taken is not apparent from, and sup-
ported by, the administrative record.” Notably, some
COFC judges have held that, to be reasonable, the agen-
cy’s corrective action “must narrowly target the defects
it is intended to remedy,” while other COFC judges have
not.% This difference in opinion as to the proper standard
of review may be resolved by the Federal Circuit in 2018,
where an appeal is currently pending involving this issue.®!

Where the Agency takes corrective action based upon
a recommendation from GAOQO, the review of a subsequent
protest at the COFC challenging the agency’s corrective
action will focus on the rationality of the underlying GAO
recommendation.® In such cases, “an agency’s decision
lacks a rational basis if it implements a GAO recommen-
dation that is itself irrational.”

On the other hand, where the agency elects to take
corrective action following a GAO decision sustaining a
protest, but the agency’s corrective action does not fully
implement GAO’s recommendation, and a subsequent
protest is filed at the COFC challenging the corrective
action, then it is the agency’s corrective action deci-
sion that is the subject of judicial review, not the GAO
recommendation.®

Finally, in the rare case where GAO sustains a protest,
but the agency chooses not to take any corrective action
(i.e., disregards GAO’s recommendation®), and the pro-
tester files a subsequent protest at the COFC, “the agency’s
initial procurement decision (not the decision to eschew
the recommendation) would be the topic of a resulting
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bid protest in court, and the deference given the agency’s
decision is not reduced due to the GAO’s disagreement.”%

Scope of the Record on Review

The Administrative Record

The scope of the COFC’s review is generally confined to
the administrative record, that is, to the record before the
decision maker when the final award decision was made.®’
The COFC'’s rules enumerate a list of “core documents”
as examples of the type of documents to be included
in the administrative record.®® However, this list is not
exhaustive. The administrative record should include all
“the information relied upon by the agency as it made
its decision, as well as documentation of the agency’s
decision-making process.”® The administrative record
must be certified by the agency and filed with the court.™

Supplementing the Administrative Record

“In limited circumstances, a court may grant a party’s
request to supplement the administrative record.”” Sup-
plementation of the record is only permitted in cases where
“the omission of extra-record evidence precludes effective
judicial review.”” Although supplementation of the admin-
istrative record is not common, “it is not prohibited and
may be used when it is necessary for the COFC to gain a
complete understanding of the issues before it.””* Gen-
erally, the COFC will grant a motion to supplement the
administrative record when supplementation is “necessary
for a full and complete understanding of the issues.”™ In
order to permit supplementation, the COFC first must
determine that supplementation of the record is “neces-
sary in order not ‘to frustrate effective judicial review.””

“One of the basic reasons a record may be insufficient
is when it is missing ‘relevant information that by its very
nature would not be found in an agency record—such
as evidence of bad faith, information relied upon but
omitted from the paper record, or the content of conver-
sations.””’® Effective judicial review is not possible when
the administrative record lacks such information.”

While determining whether to permit supplemen-
tation of the administrative record requires a very
fact-specific inquiry, there are certain types of infor-
mation that are commonly at the heart of a motion to
supplement: materials that were before GAO in a pre-
ceding protest; information that the agency should have,
but did not, consider in making the protested procure-
ment decision; where the protester has made a threshold
showing to support an allegation of bad faith or bias;
and expert submissions/testimony on technical or com-
plex matters that is necessary for a full and complete
understanding of the issues.”

In connection with a motion to supplement the
administrative record, a protester also may seek addi-
tional discovery, such as taking the deposition of, or
propounding interrogatories to, the contracting officer
or other agency officials involved with the source selec-
tion.” The COFC “does not lightly order discovery in a

bid protest,”® and it would be “unusual” for the COFC
to order discovery by deposition.®! However, the COFC
may authorize discovery in a bid protest “if necessary
for effective judicial review” or if the “existing record
cannot be trusted.”® With respect to supplementing the
record through additional discovery concerning govern-
ment bias or bad faith, a protester is entitled to investigate
bias if it can make a threshold showing of “motivation
for the Government employees in question to have acted
in bad faith or conduct that is hard to explain absent bad
faith” and that “discovery could lead to evidence which
would provide the level of proof required to overcome the
presumption of regularity.”s? In the event a request for
additional discovery is granted, the discovery should be
targeted at “relevant information that by its very nature
would not be found in an agency record.”®

It is important to distinguish between
supplementing the administrative

record and correcting/amending
the administrative record.

It is important to distinguish between supplementing
the administrative record and correcting/amending the
administrative record. In situations where documents
should have been included in the administrative record
(because they were before the agency at the time it made
the challenged procurement decision or document that
decision), but were initially omitted, a party may simply
move to amend/correct the administrative record.®

Consideration of Evidence Respecting Relief

In addition to evidence in the administrative record, the
COFC also will consider evidence respecting relief, such
as evidence pertaining to prejudice and the factors gov-
erning injunctive relief.®® Such evidence is admitted not
as a supplement to the administrative record, but as part
of the trial court’s record of the case.®’

Motions for Judgment on the Administrative

Record and Hearings

Generally, bid protests are adjudicated by the COFC
under its RCFC 52.1 procedure for cross-motions for
judgment on the administrative record (MJAR), “a pro-
cedure for parties to seek the equivalent of an expedited
trial on a ‘paper record, allowing fact-finding by the trial
court.””® At the initial status conference, the COFC gen-
erally will set a briefing schedule for the parties” MJARs.¥
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“Unlike a summary judgment proceeding, genuine issues
of material fact will not foreclose judgment on the admin-
istrative record.”® When deciding a MJAR, the COFC’s
inquiry is whether, “given all the disputed and undisputed
facts, a party has met its burden of proof based on the
evidence in the record.”! The court resolves questions of
fact by reference to the administrative record.®?

Unlike at GAO where hearings are extremely rare,” in
most COFC protests the COFC will hold a hearing whereby
the parties will present oral argument on the merits of the
protest, shortly after the completion of MJAR briefing.”*

COFC Decisions and Relief

The COFC has discretion to award “any relief that the
court considers proper, including declaratory and injunc-
tive relief, except that any monetary relief shall be limited
to bid preparation and proposal costs.”® In limited cir-
cumstances, the COFC also may award attorneys’ fees
and expenses to the “prevailing party.”

Declaratory and Injunctive Relief

In the vast majority of protests, the primary relief sought
by the protester will be a (1) declaration from the court
that the protested agency action was arbitrary, capricious,
an abuse of discretion, or otherwise not in accordance
with law and (2) a permanent injunction.’” The protester
has the burden of establishing entitlement to injunctive
relief by a preponderance of the evidence.”® To determine
if a permanent injunction is warranted, the court must
consider whether

(1) the plaintiff has succeeded on the merits;

(2) the plaintiff will suffer irreparable harm if the court
withholds injunctive relief;

(3) the balance of hardships to the respective parties
favors the grant of injunctive relief; and,

(4) the public interest is served by a grant of injunc-
tive relief.”

“No individual factor is dispositive, but the Court must
weigh each factor against the magnitude of the injunctive
relief requested.”!® “The Court is not required to weigh
each factor equally, and a strong showing of success on
the merits can overcome weaknesses with respect to the
other four factors.”!%!

Monetary Relief

The COFC has conclusively held that protesters cannot
recover expectation damages, such as lost profits, in a bid
protest.!® However, a protester “may recover the costs of
preparing its unsuccessful proposal if it can establish that
the Government’s consideration of the proposals submitted
was arbitrary or capricious”® or “where an agency con-
ducted a procurement in violation of an applicable statute
prejudicing the offeror.”!™ To recover its bid and proposal
costs, a protester must show that “(1) the agency commit-
ted a prejudicial error in conducting a procurement; (2) the
error caused the protester to incur unnecessary bid prepara-
tion and proposal costs; and (3) the protester shows that the

costs it seeks to recover were reasonable and allocable.”!%
Though it is within the COFC’s discretion to award bid
and proposal costs in addition to injunctive relief,'% the
COFC will generally only award bid and proposal costs
where the protester succeeds on the merits of its protest
and injunctive relief is not appropriate.’’

Beyond bid preparation costs, the Equal Access to Jus-
tice Act (EAJA) authorizes the COFC to award attorneys’
fees and expenses to a limited class of prevailing protest-
ers.!® In order to prevail on an EAJA motion for fees and
expenses, five conditions must be met:

(1) the fee application must be submitted within 30
days of final judgment in the action and be sup-
ported by an itemized statement; (2) at the time
the civil action was initiated, the applicant, if a
corporation, must not have been valued at more
than $7,000,000 in net worth or employed more
than 500 employees; (3) the applicant must have
been the “prevailing party” in a civil action brought
by or against the United States; (4) the Govern-
ment’s position must not have been “substantially
justified;” and (5) there cannot exist any special cir-
cumstances that would make an award unjust.'?”

Although very rarely exercised, the COFC also has
the authority to order the agency to pay the protester’s
attorneys’ fees under the court’s authority to sanction a
party or attorney.''

Bottom Line

While the natural inclination of a prospective protester
may be to file a protest at GAO, prospective protest-
ers need to take the time to meaningfully weigh the
advantages and disadvantages of both forums to their
particular protest, as there will be plenty of circumstances
where the advantages of filing at the COFC (particularly
the scope of discovery) outweigh the benefits of filing at
GAO. This will be particularly true in the event that bid
protest reform legislation, similar to that proposed in the
past few years,''! were to be enacted, as this legislation
would likely significantly curtail major advantages to fil-
ing a protest at GAO.
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27. R. Ct. FED. CL. 24(a)(2).
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States, No. 17-711C, 2017 WL 4640140, at *6-7 (Fed. Cl. Oct.
11, 2017); see also Adam K. Lasky, The U.S. Court of Fed-
eral Claims Just Changed the Calculus for Deciding Whether
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31. Id. § 1491(b)(2).
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575 F.3d 1352, 1361-62 (Fed. Cir. 2009)); Prof’l Serv. Indus.,
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35. Linc Gov’t Servs., LLC v. United States, 96 Fed. CI.
672, 695 (2010).

36. Id. at 696 (italics in original).

37. Prof’l Serv. Indus., 129 Fed. Cl. at 202 (citing 28 U.S.C.
§ 1491(b)(4)).

38. Id.

39. Nat’l Air Cargo Grp., Inc. v. United States, 127 Fed.
Cl1. 707, 717 (2016) (quoting Impresa Construzioni Geom.
Domenico Garufi v. United States, 238 F.3d 1324, 1332 (Fed.
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Servs., LLC v. United States, 108 Fed. Cl. 473, 488 (2012);
see also Precision Images, 79 Fed. Cl. at 614 (“courts have
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the procurement process” (citations omitted)).

46. Algese 2 s.c.a.r.l. v. United States, 128 Fed. CI. 7, 10
(2016) (quoting Motor Vehicle Mfrs. Ass’n v. State Farm Mut.
Auto. Ins. Co., 463 U.S. 29, 43 (1983)); Precision Images, 79
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United States, 216 F.3d 1054, 1058 (Fed. Cir. 2000) (standard
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court to sustain agency action “evincing rational reason-
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as an original proposition, have reached a different conclu-
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procurement regulations.” (quoting M. Steinthal & Co. v.
Seamans, 455 F.2d 1289, 1301 (D.C. Cir. 1971))).

47. Precision Images, 79 Fed. Cl. at 615 (quoting Ameri-
sourceBergen Drug Corp. v. United States, 60 Fed. Cl. 30,
35 (2004)).

48. See, e.g., Archura LLC v. United States, 112 Fed. Cl.
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failed to consider Archura’s proposal in its final best value
determination. . . . Nonetheless, for the reasons that follow,
the court finds that the government’s failure to formally con-
sider Archura in the best value evaluation did not prejudice
Archura and thus Archura is not entitled to relief.”); HWA,
Inc. v. United States, 78 Fed. Cl. 685, 702-04 (2007) (holding
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49. See, e.g., Caddell Constr. Co. v. United States, 125

Fed. Cl. 30, 50 (2016) (citing Centech Grp, 554 F.3d at 1037,
Banknote Corp. of Am. Inc. v. United States, 365 F.3d 1345,
1351 (Fed. Cir. 2004)); Textron, Inc. v. United States, 74 Fed.
Cl. 277, 329 (2006) (“[The APA] prejudice analysis, however,
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lation of an applicable procurement regulation. If the court
finds that the Government has acted arbitrarily and capri-
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Government has acted arbitrarily and capriciously necessar-
ily invalidates the procurement, and the court must enjoin the
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proposer [other] than the protestor.”).

50. See, e.g., Palantir USG, Inc. v. United States, 129 Fed.
Cl. 218, 221-22 (2016).

51. See The Ravens Grp., Inc. v. United States, 79 Fed. CI.
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636 1.3 (2003).
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any prior GAO decision into account but does not accord it
weight apart from its power to persuade.”); One Largo Metro,
LLC v. United States, 109 Fed. CI. 39, 85 (2013) (“Deci-
sions of the GAO are treated as expert opinions, which the
court should ‘prudently consider.””); S.K.J. & Assocs., Inc.
v. United States, 67 Fed. Cl. 218, 224 (2005) (“Should a bid-
der pursue its challenge to the bid award with GAO, GAO’s
ultimate determination is not binding upon the agency or this
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v. United States, 130 Fed. Cl. 792, 794 (2017) (“the United
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55. See, e.g., Gentex, 58 Fed. Cl. at 636 n.3 (“In this case,
Gentex’s allegation regarding the unfair evaluation of Scott’s
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Acquisition Servs. Team, LLC v. United States, 124 Fed. Cl.
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the Court concludes that the agency’s failure to disclose to the
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e-mailing their proposals, and its application of the Govern-
ment Control exception to the benefit of another offeror, was
to plaintift’s prejudice by preventing a fully informed consid-
eration of the protest grounds raised by FAST.”).

56. See Stuart B. Nibley & Amy M. Conant, Corrective
Action Update: The Expanding Universe of Possible Grounds
to Protest Agency Corrective Action, PROCUREMENT Law., Fall
2017, at 1, 17.

57. Prof’l Serv. Indus., Inc. v. United States, 129 Fed. Cl.
190, 203 (2016) (quoting Amazon Web Servs., Inc. v. United
States, 113 Fed. Cl. 102, 115 (2013)).
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95 Fed. Cl. at 151.
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Dell Fed. Sys., L.P. v. United States, 133 Fed. Cl. 92, 104—
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identified. The Army instead opened wide-reaching discus-
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theless that the Court should apply a ‘narrow targeting’ or
‘narrow tailoring’ requirement to an agency’s decision to
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tiny to such actions. Because protested procurement actions
are reviewed under a deferential reasonableness standard,
it would not be appropriate to apply a narrow targeting or
tailoring requirement to an agency’s decision to take cor-
rective action. Therefore, the Court will consider whether
FHWA's corrective action was reasonable under the circum-
stances and whether it is supported by the administrative
record.” (internal citation omitted)). See also Novak Birch,
Inc. v. United States, 132 Fed. Cl. 578, 602 (2017) (discuss-
ing conflicting standards).

61. See Dell Fed. Sys., L.P. v. HPI Fed., LLC, Nos. 2017-
2516, 2017-2535, 2017-2554 (Fed. Cir.) (appealing Dell Fed.
Sys, 133 Fed. CI. 92).

62. See Amazon, 113 Fed. Cl. at 106 (citing Turner Con-
str. Co., Inc. v. United States, 645 F.3d 1377, 1383 (Fed. Cir.
2011)); PricewaterhouseCoopers Pub. Sector, LLP v. United
States, 126 Fed. Cl. 328, 352 (2016); Analytical & Research
Tech. v. United States, 39 Fed. Cl. 34, 41 n.7 (1997) (“The
Federal Circuit reviewed the propriety of the GAO’s deci-
sion, as well as the decision of the agency, because the agency
had changed its conduct in response to the GAO’s recom-
mendation.” (citing Honeywell, Inc. v. United States, 8§70
F.2d 644, 647-49 (Fed. Cir. 1989))). “[I]t makes no difference
whether the GAO’s recommendation was made in a written
decision sustaining a protest, in an electronic-mail message

addressing the merits of a protest, or during an outcome pre-
diction conference . . . because the GAO’s recommendations,
in any form, are never binding on a procuring agency.” Ray-
theon Co. v. United States, 121 Fed. CI. 135, 152, aff’d, 809
F.3d 590 (Fed. Cir. 2015).

63. See Amazon, 113 Fed. Cl. at 106 (quoting Turner Con-
str., 645 F.3d at 1383); see also Prof’l Serv. Indus., 129 Fed. Cl.
at 203 (“a procuring agency’s decision to follow GAO’s recom-
mendation is proper, even where that recommendation differs
from the contracting officer’s initial decision, ‘unless [GAQO’s]
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64. See Prof’l Serv. Indus., 129 Fed. Cl. at 203-04 (an
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Corp., 95 Fed. Cl. at 151-54.

65. Though technically GAO decisions are merely rec-
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decision—see 4 C.F.R. § 21.8(a); The Centech Grp., Inc. v.
United States, 78 Fed. Cl. 496, 507 (2007)—in practice it is
very rare for an agency to choose not to implement GAO’s
recommendation. For example, GAO reported that in Fiscal
Year 2016, no agency failed to fully implement a recommen-
dation in a GAO protest decision. See GAO Bip PROTEST
ANNUAL REPORT, supra note 1, at 4. “Congress contemplated
and intended that procurement agencies normally would fol-
low the Comptroller General’s recommendation. Congress
viewed an agency’s failure to do so as sufficiently unusual as
to require the agency to report such noncompliance to the
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eywell, 870 F.2d at 648.

66. CBY Design Builders v. United States, 105 Fed. CI.
303, 340 (2012).

67. Advanced Data Concepts, Inc. v. United States, 43
Fed. Cl. 410, 416 (1999) (citing Camp v. Pitts, 411 U.S. 138,
142 (1973)); Rotech Healthcare, Inc. v. United States, 121
Fed. Cl. 387, 395, (2015). See also Axiom Res. Mgmt., Inc.
v. United States, 564 F.3d 1374, 1379 (Fed. Cir. 2009) (“the
focal point for judicial review should be the administrative
record already in existence, not some new record made ini-
tially in the reviewing court” (quoting Camp v. Pitts, 411 U.S.
138, 142 (1973))).

68. R. Ct. Fep. CL. app. C, § VII(22).

69. Kerr Contractors, Inc. v. United States, 89 Fed. CI. 312,
335 (2009); see also MG Altus Apache Co. v. United States,
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ments raised. See 4 C.F.R. § 21.3(d).

70. R. Ct. FED. CL. 52.1. At the initial status conference,
the COFC will generally set a deadline for the government to
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Published in Construction Lawyer Volume 38, Number 1, Winter 2018 © 2018 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof
may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association. 8



71. E-Mgmt. Consultants, Inc. v. United States, 84 Fed.
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num, 404 F.3d at 1355-56).
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427 (Fed. Cir. 1993)).

102. See Ala. Aircraft Indus., Inc.—Birmingham v. United
States, 85 Fed. Cl. 558, 563 (2009) (“Precedents conclusively
established that a disappointed offeror did not have a right to
recover lost profits from the government in a bid protest.”);
Rotech Healthcare Inc. v. United States, 71 Fed. CIl. 393,
430 (2006) (unsuccessful bidder could not recover lost profits
because contract under which bidder would have made such
profits never came into existence).

103. CNA Corp. v. United States, 83 Fed. Cl. 1, 5 (2008)
(quoting E.W. Bliss Co. v. United States, 77 F.3d 445, 447
(Fed. Cir. 1996)).

104. CMS Contract Mgmt. Servs. v. United States, 123
Fed. Cl. 534, 536 (2015); see also Caddell Constr., 125 Fed.
Cl. at 52 (characterizing bid and proposal costs as “reliance
damages”).

105. CMS Contract Mgmt. Servs., 123 Fed. Cl. at 536 (cit-
ing Reema Consulting Servs., Inc. v. United States, 107 Fed.
Cl. 519, 532 (2012)); see also Caddell Constr., 125 Fed. Cl. at
52 (bid and proposal costs are recoverable if the disappointed
bidder “wasted its costs because the Government breached its
obligation to consider the [protester’s] proposal fairly, thus
implicating the harm or prejudice caused by such a wasteful
loss of effort and expense”).

106. See CMS Contract Mgmt. Servs., 123 Fed. Cl. at 537
(citing 28 U.S.C. § 1491(b)(2)).

107. See Afghan Am. Army Servs. Corp. v. United States,
90 Fed. Cl. 341, 369 (2009); J.C.N. Constr., Inc. v. United
States, 107 Fed. CI1. 503, 518 (2012); KWR Constr., Inc. v.
United States, 124 Fed. Cl. 345, 364 (2015); Reema Consulting,
107 Fed. Cl. at 532-33; Insight Sys. Corp. v. United States, 115
Fed. Cl. 734, 739 (2014). But see CMS Contract Mgmt. Servs.,
123 Fed. Cl. at 537 (awarding bid and proposal costs, in addi-
tion to injunctive relief, where the protester would need to
significantly revise its existing proposal based on whether the
agency re-initiated the procurement in conformance with the
injunction, and the agency essentially caused the incurrence
of the proposal preparation costs by requiring offerors to go
forward with their proposals while protests were pending at
the GAO); Guzar Mirbachakot Transp. v. United States, 104
Fed. CI. 53, 68-69 (2012) (post-award bid protester would be
awarded partial bid and proposal costs; court imposed injunc-
tion requiring government to evaluate protester’s original
proposal, so protester would have the opportunity to com-
pete using the proposal it had already submitted, but costs
protester incurred in reorganizing its original proposal and
resending it to eliminate “zip” files in an attempt to timely
submit proposal to government were recoverable because costs
represented unnecessary and wasted efforts incurred because
of ambiguity in solicitation language.); Red River Holdings,
LLC v. United States, 87 Fed. Cl. 768, 792 (2009) (where pro-
test was sustained on the merits, but due to national security
concerns the court only ordered partial injunctive relief, the
protester also was entitled to recover bid preparation costs
because protester would have no opportunity to recompete
for a portion of the work).

108. See 28 U.S.C. § 2412 (Equal Access to Justice Act,
providing for attorneys’ fees and costs for successful protest-
ers whose net worth and/or workforce do not exceed statutory
limits).

109. WHR Grp., Inc. v. United States, 121 Fed. Cl. 673,
676 (2015) (citing 28 U.S.C. § 2412(d)(1)(A), (B)); Dellew v.
United States, 127 Fed. Cl. 85, 87 (2016).

110. See Sigmatech, Inc. v. United States, 126 Fed. CI.
388, 126 Fed. Cl. 618 (2016) (ordering the agency to pay the
protester $55,714 in attorneys’ fees as a sanction for failing to
produce an accurate and complete administrative record until
55 days after it was due and after the protester had completed

briefing); Coastal Envtl. Grp., Inc. v. United States, 118 Fed.
Cl. 15, 38 (2014) (sanctioning agency and requiring it to pay a
portion of protester’s attorneys’ fees and expenses as a result
of misconduct during the protest by the contracting officer
in preparing an inaccurate backdated document and includ-
ing that document in the supplemental administrative record,
and falsely certifying that the supplemental administrative
record was accurate).

111. The Senate proposed language in its versions of the
NDAA for FY 2017 and FY 2018 that would require a large
protester (over $100 million in annual revenue) to pay the
government’s protest costs if their protest is denied by GAO,
would put a hold on any payments (other than incurred costs)
that an incumbent protester earned from a bridge contract
received as result of a GAO protest, and would not release
those payments unless/until the protest is sustained by GAO
or the agency takes corrective action. See NDAA FY 2017,
S. 2943, § 821 (as passed by Senate, June 21, 2016); NDAA
FY 2018, S. 1519, § 821 (as placed on Senate calendar, July
10, 2017). To date, the only reform that has been enacted is
a limited version of the Senate’s proposal to have protest
losers pay the government’s protest costs (the Department
of Defense will conduct a three year pilot program, likely to
start in late 2019, to determine the effectiveness of requir-
ing contractors with annual revenues over $250 million to
reimburse the Department of Defense for costs incurred in
processing GAO protests concerning Department of Defense
procurements that are denied by GAO in their entirety). See
NDAA FY 2018, H.R. 2810, § 827 (Enrolled Bill). How-
ever, the Senate could very well re-propose the other protest
reforms in the future.
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