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Legal Disclaimer

This presentation has been prepared by Seyfarth Shaw LLP for
Informational purposes only. The material discussed during this webinar
should not be construed as legal advice or a legal opinion on any specific
facts or circumstances. The content is intended for general information
purposes only, and you are urged to consult a lawyer concerning your
own situation and any specific legal questions you may have.
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Agenda

1] Advantages and disadvantages of arbitration agreements
In the health care context;

2 | Essential terms to include in arbitration agreements; and

3 | Roll-out considerations for new or revised agreements
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Advantages of arbitration agreements

* Reduce exposure to multi-plaintiff  Faster, more efficient decisions

wage and hour suits — Quicker resolution

— Epic Systems Corp. V. Lewis held
mandatory arbitration agreements with _ |
class and collective action waivers are — Less motion practice

enforceable * Confidentiality

— Practical effect is that employers can
prevent employees from bringing wage
and hour class/collective actions
altogether

— Less formal discovery

* More predictable outcomes, as
decisions are made by the arbitrator
rather than unpredictable juries
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Disadvantages of arbitration agreements

* Risk of legislative or legal change  Potential for many individual actions
— Plaintiff's counsel and California courts  Instead of single class action
are hostile to arbitration « Substantial arbitration costs
» Asserting “headless” / representative-only

« Reduced chance of prevailing on a
dispositive motion

 Limited appellate review

PAGA actions
= Unconscionability challenges
= Disputing execution of agreement

— “Me Too” laws limit arbitration of  Morale risk (unions/employe_es may
complaints that allege sexual perceive arbitration as “unfair”)
harassment « PAGA claims cannot be waived

— California attempted to ban employers
from mandating arbitration, but this
attempt was preempted by the Ninth
Circuit in U.S. Chamber of Commerce
v. Bonta
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 Numerous requirements imposed by California
courts in Armendariz

— The employee can not bear any costs above that which
he or she would have to pay in court.

Enforceability — Arbitration must provide for “adequate” discovery.

Requirements — Provide for all types of relief that would otherwise be
available in court.

— Require a written arbitration award.
— Provide a neutral arbitrator.
— Mutual obligations to arbitrate claims.

— etc...
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Class / Collective
Action Waiver
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« Main benefit of arbitration agreement is to waive
class or collective actions

— We strongly recommend including a
comprehensive waiver of class and collective
actions

— Employer may still face liability for “representative”
PAGA actions, but individual PAGA claims can be
arbitrated.

— California Supreme Court granted review of
Leeper v. Shipt, which will decide whether a
Plaintiff can bring a “headless” or representative-
only PAGA claim.
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Roll-out
considerations
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Implementation
Considerations
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» Determine scope of arbitration program
— Which categories of employees will be covered?

— Will the agreement be mandatory or voluntary?

« Develop a communication plan to explain the
change to current employees.

— Provide FAQs, trainings, and/or webinars.

— Focus on fairness, neutrality, and access to relief

* Integrate arbitration agreement with existing
policies and agreements

— E.g., collective bargaining agreements, staffing
agency contracts, travel nurse contracts, etc..
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Consider How to
Prove Employees

Signed the
Agreement
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* Increasingly, Plaintiffs are challenging the
validity of the signature on the arbitration
agreement.

* |f employee challenges the authenticity of the
signature, the employer must present evidence
(in the form of a declaration and/or witness

testimony) that
— the employee signed the agreement; and

— the employee understood they were signhing an
arbitration agreement.
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CLE ATTENDANCE
VERIFICATION FORM

Please scan the QR code to complete the
digital attendance verification form to
receive CLE credit for this program.

QR code directs you to our electronic form
which can also be found in the calendar
invite that was sent to you for this program.

You will need:

1. Title: Best Practices in Arbitration
Agreements for Health Care Employers

2. Date Viewed: October 30, 2025

3. Attendance Verification Code: SS1000

State-specific CLE credit information can be
found in the form.
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thank
you
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For more information please contact:

Daniel Whang
Email: dwhang@seyfarth.com
Phone: (310) 201-1539

Galen Sallomi
Email: gsallomi@seyfarth.com
Phone: (415) 732-1148
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