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The collection of cases represents the 90 major decisions involving the EEOC in 2012, from substantive rulings on thorny legal issues to technical subpoena enforcement and EEOC regulation disputes.  We hope this booklet provides a useful guide to recent trends and judicial rulings when preparing for what may be another dramatic year of EEOC-initiated litigation in 2013.
Our goal is for this Report to guide clients through decisional law relative to EEOC-initiated litigation, and to enable corporate counsel to make sound and informed litigation decisions while minimizing risk.  We hope that you find the Report to be useful.
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EEOC-Initiated Litigation:  Case Law Developments In 2012 And Trends To Watch For In 2013
I.EXECUTIVE SUMMARY
A.Unique Challenges Of Litigating Against The EEOC
The Equal Employment Opportunity Commission (“EEOC”) is a formidable and often confounding law enforcement entity.  The agency touches virtually every employer in one way or another, from the investigation of a single charge of discrimination up to pursuing nationwide, multi-facility pattern or practice cases.  As employers quickly learn, dealing with this agency can be incredibly challenging and expensive.  Understanding the EEOC’s goals, agenda, and tactics is also challenging, but that understanding is critical to successfully interacting with various elements of this agency.
The following executive summary provides broad guidance and analysis concerning the EEOC’s composition, motivations, and recent activity.  The remainder of the book is devoted to cataloguing each major decision in EEOC lawsuits from 2012 and organizing those cases by topic for use as a resource for relevant authority on a variety of EEOC-related subjects.
B.The EEOC’s Fiscal Year 2011 And Its Aftermath
It is impossible to discuss the EEOC’s activity in 2012 without first setting the stage with a discussion of the important year before.  By all accounts, 2011 was a transformative year for employment-related class actions, and the aftershocks were felt through 2012 and beyond.  The EEOC promised to file bigger, higher-profile cases in 2011.  The EEOC did just that, with a second straight year of a record number of systemic investigations and class-like federal court findings.  The EEOC also issued its FY 2011 Performance and Accountability Report (“PAR”) that detailed its record high of 99,947 discrimination charges against private sector employers.1  An interesting, and as our readers will see, almost ironic, take-away from the 2011 Report, was the EEOC’s focus and “trumpeting” of its systemic litigation initiative. The EEOC emphasized that the identification, investigation, and litigation of discrimination claims affecting large groups of “alleged victims” continued to grow.
Despite the self-promotion of the EEOC’s mission to file bigger and high-profile cases, many would consider 2011 a devastating year for the EEOC.  The EEOC entered 2012 reeling from a series of notably employer friendly decisions.  Federal District Court Judges across the nation issued scathing opinions and sanctions awards criticizing the EEOC’s “sue first, aim later” tactics so prevalent in 2011.  This includes significant victories including EEOC v. Peoplemark, Inc., 2011 U.S. Dist. LEXIS 38696 (W.D. Mich. Mar. 21, 2011) (awarding defendant $751,942.48; one of the largest sanction awards ever against the Commission),2 EEOC o/b/o Serrano, et al. v. Cintas Corp., 2011 U.S. Dist. LEXIS (E.D. Mich. Aug. 4, 2011) (ordering the EEOC to pay over $2.6 million in fees and costs), EEOC v. United Parcel Service, Inc., 2011 U.S. Dist. 111464 (N.D. Ill. Sept. 28, 2011) (dismissing EEOC’s pattern or practice ADA case and holding that the EEOC did not plead adequate facts to support the alleged discrimination), and EEOC v. TriCore Reference Laboratories, Case No. 09-CV-956 (D. N.Mex. Oct. 27, 2011) (affirming the District Court’s grant of $140,571.62 in attorneys’ fees against the EEOC).  Some of these cases, including Cintas and UPS, have seen significant appellate activity.  Regardless, the EEOC has felt the consequences of playing so close to the edge of the tactical envelope.
In addition to these cases, we saw a flurry of other less publicized decisions that hemmed in the EEOC’s litigation tactics, and reflect judicial intolerance for some of the EEOC’s most often used tools.  The message to the EEOC at the end of 2011 was clear:  courts from around the country expected the EEOC to be far more thoughtful and deliberate in how and when they brought cases.  
But would the EEOC listen to that message in 2012?
C.The EEOC’s Developing Agenda:  A Strategic Enforcement Plan For 2012-2016
The EEOC set out to regroup in 2012 by developing its Strategic Enforcement Plan (“SEP”) - the playbook that would be the agency’s litigation blueprint through 2016.  The EEOC published its first draft SEP in January 2012, outlining its four-year strategy for accomplishing its mission “to stop and remedy unlawful employment discrimination” and for achieving its vision of “justice and equality in the workplace.”3 The first draft of the SEP focused on certain proposed objectives and performance measures.4 
On June 5, the EEOC asked the public for input on its draft SEP.  The EEOC indicated that it was most interested in recommendations for improving enforcement, outreach and prevention, and customer service.  Because of the Plan’s importance to employers, corporate counsel, and HR professionals, Seyfarth Shaw offered its input on the SEP from the earliest stages of the EEOC’s drafting process.  On June 19, 2012, Seyfarth submitted a series of extensive recommendations to the EEOC, suggesting concrete examples of challenges faced by employers working with the EEOC, and ways the agency could address these challenges while still achieving its goals.5  A copy of that submission is included in Appendix III.
Following up on those written submissions, the EEOC held a full-day public meeting on July 18, 2012, seeking additional input on the SEP.  Seyfarth attended the meeting and reported on the robust exchange of ideas and viewpoints from both employers and the panelists.6  On September 5, 2012, the EEOC released a “revamped” Draft SEP, and Seyfarth again provided its recommendations and suggestions as to how the EEOC could better achieve its goals.7  This submission is also included in Appendix IV.   
Finally, on December 18, 2012, the EEOC approved the final, operative SEP by a 3-1 vote.8  The SEP is a dense read, but contains a number of interesting take-aways that give insight into the baffling inner-workings of this government agency.  The final SEP begins by expressly listing six national enforcement priorities including: 
(1)Eliminating barriers in recruitment and hiring; 
(2)Protecting immigrant, migrant, and other vulnerable workers; 
(3)Addressing emerging and developing issues; 
(4)Enforcing equal pay laws; 
(5)Preserving access to the legal system; and 
(6)Preventing harassment through systemic enforcement and targeted outreach.

These stated priorities, while extremely broad, provide employers at least some insight into the EEOC’s goals and key concerns.  These goals will undoubtedly shape the EEOC’s litigation activity in 2013, as we discuss in section “F” below.
D.An Overview Of The EEOC’s 2012 Litigation Statistics
Despite the EEOC’s setbacks in 2011, the EEOC’s 2012 PAR, released on November 19, 2012, touted the EEOC’s record-high recovery of $365.4 million through the administrative process in FY 2012, an increase by $700,000 from what it recovered for parties it represented in FY 2011.9  The EEOC also noted an overall reduction in the pending administrative charge inventory by over 9%, marking the second consecutive year of significant reduction in inventory since FY 2002.  The chart below illustrates that in devoting a significant proportion of its resources to a smaller number of cases with potentially devastating damages, the EEOC clearly focused on getting the best proverbial “bang for its buck.” 
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One of the most striking numbers in the PAR is the precipitous drop in the number of lawsuits filed in FY 2012.  The PAR notes that the EEOC filed only 122 lawsuits in FY 2012, down from 261 merits lawsuits in FY 2011.  Although the EEOC has characterized its efforts as “enforcing the law more effectively” in furtherance of its strategic objectives, these numbers also almost certainly illustrate a response to the criticism by federal courts over the EEOC’s litigation tactics described above, and perhaps also a budget strained to its limits. 
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Moreover, the decrease in overall lawsuits demonstrates the EEOC’s ever-increasing focus on pursuing systemic discrimination lawsuits. Under the final SEP, “systemic cases” are defined as “pattern or practice, policy, or class cases where the alleged discrimination has a broad impact on an industry, occupation, business, or geographic area.”10 Although at least one District Court has attempted to narrow the EEOC’s discretion to launch such broad investigations on its own accord, the PAR acknowledges that its Performance Measure in this area incentivizes the agency to conduct systemic investigations whenever it finds evidence of such potential widespread discriminatory practices.  
By the end of FY 2012, systemic suits accounted for 20% of all of the EEOC’s active merits suits, the largest proportion on the EEOC’s active docket since it began tracking in FY 2006.  Under the new SEP, the EEOC anticipates that systemic filings will account for 22% to 24% of all pending lawsuits by FY 2016.  Indeed, over the last year, the EEOC filed 10 systemic discrimination lawsuits, compromising 8% of all merits findings. The Commission also resolved 240 systemic investigations, which resulted in monetary damages of $36.2 million for 3,813 individuals, and 21 systemic cases, which resulted in multiple million dollar recoveries. 
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These three elements:  the increase in funds recovered for claimants, the dramatic overall drop in lawsuits filed, and an increase in the proportion of systemic cases – tell the real tale of 2012.  The EEOC has (at least for now) abandoned the shotgun approach to litigation it took in previous years in favor of a far more focused approach to the cases it will pursue into 2013.  Indeed, the EEOC was much more focused on resolving many of the cases in its inventory, which necessarily drove up the recovery amounts for last year.  Although the EEOC broadcasted this large recovery in its public statistics, it begs the question of whether that metric can be sustained into 2013 considering the EEOC filed only half the number of cases that it filed in 2011.  
Finally, a phenomenon we have observed from the EEOC in years past is the glut of federal court filings in the last six to eight weeks of its fiscal year.  In FY 2012, that spike existed, but only in the last two weeks of the fiscal year, driven primarily by the overall decrease in federal filings.  The EEOC has, however, signaled that it intends to spread out its court filings throughout the year rather than the year-end rush of earlier years.  Whether the EEOC will actually achieve that goal, however, remains to be seen.
In light of these trends, employers facing pending charges or complaints should be conscious of the EEOC’s focus on resolving its inventory of charges and litigation. When the EEOC files suit, it has signaled that it intends to do so more aggressively and more thoughtfully. Moreover, the EEOC’s actions demonstrate that it is pointedly and increasingly focused on large systemic discrimination complaints that could result in large money recoveries. Employers should expect the EEOC to direct even more resources, in terms of both attorneys and money, at these large-scale cases, and to look for more opportunities to file even more of these cases in the coming year. 
E.Substantive Trends In The EEOC’s 2012 Litigation - A Warning Of Things To Come In 2013?
 The sheer number of EEOC cases filed in 2012, however, only tell part of the story.  The types of cases actually filed are equally enlightening.  The following chart reflects the composition of the EEOC’s 122 merits filings:11  
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Given that there are a number of protected classes covered by Title VII, we understandably expected to see the largest number of cases filed would include those claims.  The proportion of age claims in FY 2012 was roughly 10%; only a slight increase compared to the 9% filed last year.  What is remarkable, however, is the proportion of ADA cases filed in 2012.  In the EEOC’s FY 2011, ADA claims made up only 15% of the total cases filed that year.  In 2012, the proportion of ADA claims more than doubled, to a whopping 37% of total claims.  
We can tease additional intelligence on the EEOC’s agenda out of certain year-end filing data Seyfarth has collected.  As mentioned above, the EEOC has traditionally filed the largest number of its federal court cases in the waning days of its fiscal year.  For example, in FY 2012, the EEOC filed 67 of its total 122 lawsuits between August and September 2012.12  These last minute filings give us a unique perspective on the EEOC’s thought process, as it signals those areas that the EEOC felt it should attack at the last few moments of 2012 - areas we expect will spill over into 2013.    The chart below maps out the types of cases filed from August 1, 2012 to September 30, 2012.  
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Looking at these last-minute cases, we note that disability claims are still a very large component of the EEOC’s cases.  By looking at each complaint filed, we also have an opportunity to dig deeper into the composition of the EEOC’s year-end Title VII claims.  Consistent with the EEOC’s stated goals in the SEP, discussed above, sex discrimination/harassment and pregnancy discrimination made up the lion’s share of the EEOC’s Title VII filings.  
Using these numbers as a starting point, we can further distill the substantive trends we saw in the 2012 filings:
1.A Rush On ADA Cases
 
The EEOC’s SEP makes clear that the EEOC is going to “gear up” the investigation and subsequent litigation in the ADA arena.  In FY 2012, the EEOC built significant momentum toward achieving this goal, and made sure that its focus on ADA claims would not go unnoticed by employers.  The EEOC started its ADA push with a bang by securing multiple seven figure resolutions involving disability discrimination allegations.  Among these significant settlements included EEOC v. Interstate Distributor Co., Case No. 12-CV-02591 (D. Col. Nov. 8, 2012), in which the EEOC alleged that the defendant denied reasonable accommodations to hundreds of its employees and fired them pursuant to its unlawful leave policy.  In EEOC v. Interstate Distributor Co., the EEOC secured approval of $4.85 million consent decree just one month after filing its disability discrimination lawsuit.  Another significant judgment nailed down by the EEOC in 2012 is EEOC v. Hill Country Farms, Inc., 2012 U.S. Dist. LEXIS 147403 (S.D. Iowa Sept. 18, 2012), where the EEOC obtained $1.3 million for allegations that the defendant engaged in unlawful and discriminatory pay practices in violation of the ADA.
 
We see a glimmer of hope for employers facing EEOC ADA actions, however, in a different collection of cases from 2012.  As the later case summaries demonstrate, matters like EEOC v. The Picture People, Inc., 684 F.3d 981 (10th Cir. 2012), EEOC v. Tricore Reference Laboratories, 2012 U.S. App. LEXIS 17200 (10th Cir. Aug. 16, 2012), EEOC v. OSI Restaurant Partners, LLC, 2012 U.S. Dist. LEXIS 31354 (D. Ariz. Mar. 5, 2012), and EEOC v. Ford Motor Co., U.S. Dist. LEXIS 12800 (E.D. Mich. Sept. 10, 2012) provide important developments addressing what, if any, accommodations are reasonably required of employers under the ADA’s new amendments.  These cases are encouraging for employers, and provide guidance for successfully defending against the EEOC’s disability discrimination theories.  Employers are well-served to rely on this line of ADA cases for the reminder that courts usually give employers deference in determining what is a reasonable accommodation.  Indeed, these rulings are welcome news for employers in terms of compliance strategies for responding to employee requests for reasonable accommodations.  These rulings also represent a blow to the EEOC in terms of its strategy to base ADA charges on the argument that the employer failed to provide a reasonable accommodation.
In 2012, many employers also raised the defense that its employees were not “qualified” individuals with a disability under the ADA, i.e., able to perform the essential functions of their job with or without a reasonable accommodation.  This line of argument resulted a mixed bag of results.  Finding in favor of the employer, the Court in EEOC v. Greater Baltimore Medical Center, Inc., 2012 U.S. App. LEXIS 7851 (4th Cir. April 17, 2012) found that an employee was not a qualified individual with a disability because his statements to the Social Security Administration regarding the extent of his disability were inconsistent with the multiple work releases he provided to the defendant.  In other cases, courts found that employees with alcoholism and obesity qualified as disabled under the ADA.  In sum, courts’ interpretations of employees that qualify as disabled reflect a wide array of issues that sometimes conflict.
2.Subpoena Enforcement

A well-tread battleground for EEOC litigation is the scope of administrative investigations.  Although investigations are nominally part of the EEOC’s supposedly “impartial” charge handling process, employers have seen the EEOC use investigations as an opportunity to engage in pre-suit discovery.  Increasingly, the EEOC resorts to its subpoena power to launch broad-scale discovery in its investigations.  The EEOC litigated a record number of subpoena/“other” actions in 2011 – a total of 36 – and enjoyed a number of victories with respect to the scope of its subpoena power.  In 2012, even though the total number of EEOC cases shrunk by half, the number of subpoena actions stayed roughly the same as last year.  This year the EEOC reported that it filed 33 subpoena/“other” actions.13  These statistics are a manifestation of the EEOC’s aggressive strategy in expanding systemic investigations, and of employers resisting those efforts.  
Employers continued  to aggressively oppose the EEOC’s broad information requests and challenge the reach of the agency’s subpoena power in 2012.  Courts nevertheless gave the EEOC considerable latitude with respect to breadth of the information the agency could obtain, even with respect to seemingly focused charges of discrimination.  The authority for enforcement of EEOC subpoenas is decidedly pro-Commission.  This is significant because those cases limit available arguments against the EEOC’s subpoena power as a means of forcing employers to turn over their data.  It also emboldens the EEOC to extend the use of its subpoena power.
On the bright side for employers, a handful of courts issued rulings that limited or denied EEOC subpoenas.  Employers should tuck these rulings away for future use in confronting aggressive EEOC subpoenas.  In EEOC v. Nestle Prepared Foods, 2012 U.S. Dist. LEXIS 71864 (E.D. Ky. May 23, 2012), the U.S. District Court for the Eastern District of Kentucky dismissed the typical contentions of the EEOC that it should be afforded wide latitude in securing information in its administrative investigations.  The Court’s rejection of the EEOC’s attempt to enforce its “wide-reaching” subpoena against the employer imposes a helpful buffer to the EEOC’s litigation tactics.  Similarly, in EEOC v. McLane Company, Inc., 2012 U.S. Dist. LEXIS 164920 (D. Ariz. No. 19, 2012), the U.S. District Court for the District of Arizona denied the EEOC’s application to enforce portions of an administrative subpoena on the grounds that:  (1) the EEOC did not have jurisdiction to investigate a generalized charge of discrimination that is not tied to a specific aggrieved party; and (2) some of the EEOC’s information requests were overbroad and irrelevant to the underlying charge.  These cases are rare gems and should be used as ammunition for employers facing broad information requests in investigation of pattern or practice claims.
3.A Focus On Harassment Cases
 
In the EEOC’s first draft of its SEP, the Commission telegraphed that it was increasingly focused on preventing, and when necessary, litigating workplace harassment allegations.  The EEOC’s warning was no bluff:  the EEOC filed a series of race and sex harassment lawsuits in 2012, appearing in our case summaries in this book. Indeed, immediately after the close of its fiscal year in September 2012, we saw a notable case concerning race harassment with EEOC v. Holmes & Holmes Industrial Inc., 2012 U.S. Dist. LEXIS 146707 (D. Utah Oct. 10, 2012).  In Holmes & Holmes Industrial Inc., the Court devoted over 11 pages to the facts surrounding the EEOC’s allegations that the plaintiffs endured near-constant racial harassment.  Despite a manager’s repeated use of racial epithets in reference to African-American employees, the defendant argued that the EEOC’s motion for summary judgment should be denied because the EEOC did not provide the essential elements to prevail on a hostile work environment claim.  The Court agreed with the defendant and denied the EEOC’s motion.  The ruling, however, did not resolve the entire case — if the parties do not settle the lawsuit, the defendant will face trial on the EEOC’s race-based allegations.  This is a particularly curious ruling because although the defendant escaped the EEOC’s motion for partial summary judgment, the EEOC emerged from the Court’s ruling with leverage over the defendant.
As for sex harassment, in EEOC v. Prospect Airport Services, Inc., U.S. Dist. LEXIS 103256 (D. Nev. July 25, 2012), the Commission brought suit against a provider of wheelchair assistance services to airline passengers, on behalf of its employee, Rudolpho Lamas.  The EEOC alleged that a female co-worker sexually harassed Lamas for over a year, and that defendant’s general manager failed to respond to Lamas’ complaints.  The Court granted the EEOC sweeping injunctive relief and ordered the defendant to implement steps to deter future violations of sex harassment laws.  As in EEOC v. Prospect Airport Services, Inc., in a significant portion of the EEOC’s harassment lawsuits, courts addressed whether the EEOC established that the employee’s supervisor knew or should have known of the harassment.  Several cases we summarize below also examined the scope of supervisor liability for hostile work environments.  Notably, much is at stake for Title VII litigants in the definition of supervisor as the Supreme Court resolves a circuit split over which employees qualify as supervisors whose actions can saddle an employer with Title VII liability in Vance v. Ball State.14 
The EEOC identified approximately 90 significant partnerships in the “vulnerable worker” area, with goals to increase such partnerships by 10% in both FY 2012 and FY 2014.15  Indeed, the EEOC’s harassment cases filed and litigated in 2012 reflect the EEOC’s focus on protecting “vulnerable workers and underserved communities.”  For example the EEOC has aggressively pursued new and existing cases in the agriculture industry, noting publically in one such case:
"Unfortunately, we continue to see cases involving employees who suffer sexual exploitation at the hands of their bosses….All workers are entitled to a workplace that is free of harassment and discrimination, and employers should think twice before assuming that vulnerable workers will not exercise their rights due to fear or the lack of understanding."16
The 2012 litigation trends are a direct outgrowth of the EEOC’s stated goal of aggressively attacking sexual harassment involving groups that it has called “underserved” - young, uneducated, and/or non-English speaking employees.  The EEOC’s litigation activity serves as a reminder to employers that when employees complain about workplace harassment, employers must take prompt action.  Implementing a policy that requires an investigation of reported workplace harassment or discrimination can aid in avoiding employer liability, and also work toward the goal of discrimination-free workplaces.  Additionally, clear, comprehensive policies that list numerous people to which employees could report alleged harassment can aid employers in avoiding liability for an employee’s harassment. 
4.Attacking Novel Theories - Expanding Coverage Of Existing Laws
 
Courts also tackled difficult cases of first impression in 2012.  For example, the ruling in EEOC v. Houston Funding II, Ltd., et al., 2012 U.S. Dist. LEXIS 13644 (S.D. Tex. Feb. 2, 2012) is believed to be the first ruling on the issue of whether lactation is a form of sex discrimination covered by Title VII.  In this unusual case, the EEOC alleged that an employer unlawfully discriminated against a worker on the basis of her sex because she wanted to express breast-milk while at work.  In a terse, three-page decision, the Court rejected the EEOC’s claim out of hand.  The Court reasoned that even assuming that the “real reason” the worker was fired was because she wanted to pump breast-milk at work, “firing someone because of lactation or breast-pumping is not sex discrimination” because “lactation is not pregnancy, childbirth, or a related medical condition.”17  The Court’s decision makes clear that expressing breast-milk is not protected under federal anti-discrimination laws and is yet another example of overreaching by the EEOC.  The Commission – not apt to “give up” on this front – hosted a meeting on February 15, 2012 at its headquarters on a range of issues relative to pregnancy discrimination.18  
 
Clearly, these issues remain front and center on the EEOC’s radar.
 
The EEOC’s recent activity highlights that employers should take care that they do not run afoul of other statutes that do address issues related to nursing mothers.  For instance, the Fair Labor Standards Act requires that employers allow non-exempt nursing mothers “reasonable time” and a private place for expressing milk that is not a bathroom.  Similarly, at least 24 states including California, Georgia, Illinois, and New York, as well as the District of Columbia and Puerto Rico, have laws related to expressing breast-milk in the workplace.
EEOC v. Houston showcases another of the EEOC’s stated goals from its SEP, namely addressing emerging and developing legal issues.  The EEOC took a similar course in non-litigation activities in 2012.  For example, the EEOC published a controversial guidance on the applicability of Title VII and the ADA to domestic or dating violence, sexual assault, and stalking.19  Critics complained that these efforts at expanding legal theories already covered by existing criminal statutes further strained the very strained resources complained of by the EEOC itself.
The upshot:  employers can expect to see additional “edge of the envelope” theories and filings in 2013. These novel issues will satisfy not only the EEOC’s internal goals for imaginative application of anti-discrimination laws, but also are the sort of attention-grabbing matters that give the EEOC even greater publicity – publicity it feels is critical to its agenda.
5.A Harmony Of Rulings That  Apply § 706’s Limitations Period To EEOC Pattern Or Practice Allegations Brought Under § 707 Of Title VII 
 
In a series of nationwide pattern or practice cases the EEOC has litigated since the adoption of its systemic litigation program in April of 2006, it has maintained that the EEOC is unencumbered by the 300-day statute of limitations in § 706 of Title VII that applies to private litigants (which frames any Title VII lawsuit as limited to events occurring within 300 days preceding the filing on an EEOC charge with the EEOC).  Typically, the EEOC argues that it can sue an employer for alleged violations going back to the start of the allegedly illegal pattern or practice (e.g., a discriminatory practice of denying promotions to female employees) irrespective of the date when a charging party filed his or her EEOC administrative charge.  This raises the stakes for employers in this type of litigation, since the EEOC’s theory expands the parameters of the case and sweeps in large numbers of claimants for whom the EEOC seeks damage.
In 2012, a flurry of employer friendly decision struck at the heart of the EEOC’s attempt to litigate its cases unrestrained by any statute of limitations.  Joining a wave of similar decisions that we discussed in our EEOC-Initiated Litigation:  Case Law Developments In 2011 And Trends To Watch For In 2012 book, the U.S. District Court for the Southern District of Texas in EEOC v. Bass Pro Outdoor World, LLC, 2012 U.S. Dist. LEXIS 75597 (S.D. Tex. May 31, 2012) expressly rejected the EEOC’s “attempt to merge § 706 and § 707 into a single, non-existent ‘hybrid’ claim.”20  Noting that Congress made monetary relief available in § 706 enforcement actions on behalf of allegedly aggrieved individuals, but not in § 707 pattern or practice actions, the Court found that the procedures and remedies available in these two types of actions cannot be “blended.”21    Additionally, the Court found that even if the EEOC could bring a § 707 pattern or practice claim, it would be subject to the 300-day statute of limitations set forth in § 706.
On the heels of EEOC v. Bass Pro Outdoor World, the EEOC faced a similarly resounding defeat in the U.S. District Court for the Western District of Pennsylvania in EEOC v. United States Steel Corporation, et al., 2012 U.S. Dist. LEXIS 101872 (W.D. Pa. July 23, 2012).  The Court granted, in part, the defendant’s motion to dismiss, and held that the EEOC is subject to § 706’s 300-day limitations period relative to its § 707 pattern or practice allegations.  The Court expressly rejected the EEOC’s attempt to dodge the limitations period on its claims that the defendant violated the ADA when it applied a nationwide policy requiring probationary employees to undergo random alcohol tests.  In dismissing the EEOC’s claims, the Court noted that, “no clear trend has emerged in District Courts that have addressed the issue” of whether § 706’s 300-day limitations period is applicable to the EEOC’s pattern or practice allegations.22  But, as the rulings included in section “III A” of this book illustrate, by the close of 2012, a pattern had indeed emerged.  This ruling was particularly stinging to the EEOC, given that it touted this case – in a press release upon the filing of the lawsuit – as one of a short list of marquee cases it was pursuing in FY 2012.23
The next notable decision relating to limitations period issues stemmed from EEOC v. Global Horizons, Inc., et al., 2012 U.S. Dist. LEXIS 105993 (E.D. Wash. July 27, 2012).  In EEOC v. Global Horizons, Inc., the EEOC alleged that defendants in Washington engaged in a pattern or practice of unlawful employment actions by subjecting Thai workers to disparate treatment, harassment, retaliation, and constructive discharge.  The EEOC alleged that a manpower agency, Global Horizons, Inc., recruited and transported Thai individuals to Washington as temporary nonimmigrant workers under the federal H2A program.  The grower defendants filed motion to dismiss the EEOC’s complaint arguing, among other things, that a 300-day statute of limitations should apply to all of the EEOC’s claims, including its pattern or practice claims.  The Court imposed § 706’s critical 300-day limitations period on the EEOC’s pattern or practice claims and barred the EEOC from seeking relief for employment practices occurring more than 300 days before the filing of the underlying administrative charge.  As the third critical ruling of 2012 relating to the parameters of § 706’s limitations period, EEOC v. Global Horizons, Inc. punctuates a trend of judicial intolerance for the EEOC’s attempts to litigate broad pattern or practice claims without adherence to any statute of limitations.
In 2012, two other rulings in EEOC v. Princeton Healthcare Systems, 2012 U.S. Dist. LEXIS 150267 (D. N.J. Oct. 18, 2012) and EEOC v. Global Horizons, Inc., 2012 U.S. Dist. LEXIS 160729 (D. Haw. Nov. 8, 2012) joined this line of reasoning and added to the growing body of case law rejecting the notion advanced by the Commission that it is unrestrained by any statute of limitations in pursuing its claims.  In sum, the litany of recent district court rulings have rejected the EEOC’s efforts to litigate claims filed beyond the 300-day limitations period.  Only two years ago, district courts were split on the issue of whether the charge-filing period of § 706 applies to pattern or practice cases brought by the EEOC under § 707.  The decided tide of decisions addressing this issue flow in favor of employers.  Employers can confidently argue that Title VII’s language implicates and requires that § 707 allegations comply with § 706’s 300-day limitations period.  Although no circuit court has weighed in on this issue, it is only a matter of time – so, stay tuned.
F.The EEOC’s Likely Focus Areas In 2013
The EEOC is a political entity.  It has political accountability, and therefore must be able to show how it has met its goals to continue to be viable.  This is particularly relevant in an environment in Washington clamoring for deep spending cuts for ineffective programs.  The PAR we discussed in section “D” above is not simply an aspirational statement:  it is the EEOC’s self-imposed measuring stick that it intends to use to show Congress that it has been “successful” in 2013.  Thus, employers should be keenly aware of what the EEOC itself explicitly telegraphed as its hot topics in the coming months and beyond.
First, it is important to note that there was a new goal in the final version of the SEP that was not in the EEOC’s earlier drafts:  the pursuit of equal pay claims.24  This adjustment was not by accident, and its last-minute inclusion should be viewed as an element that a contingent of the EEOC has championed.  The EEOC has only filed two Equal Pay Act (“EPA”) claims per year in the last two fiscal years.  We can expect that EPA claims will be more prevalent in 2013 given the political push in this area.  Indeed, the Obama administration has suggested this is a priority by championing the Lilly Ledbetter Fair Pay Act of 2009 and increasing the budget for civil rights enforcement agencies generally.25  In further efforts to crack down on violations of equal pay laws, the Obama administration also initiated the National Equal Pay Enforcement Task Force.26  The Task Force is focusing on five specific equal pay enforcement issues that include:  1) improving interagency coordination and enforcement efforts to maximize the effectiveness of existing authorities; 2) collecting data on the private workforce to better understand the scope of the pay gap and target enforcement efforts; 3) undertaking a public education campaign to educate employers on their obligations and employees on their rights; 4) implementing a strategy to improve the federal government’s role as a model employer and; 5) working with Congress to pass the Paycheck Fairness Act.27  In 2013, the EEOC will join the President in pushing for an end to what it perceives as systemic pay disparities.  Given the Obama administration’s fingering equal pay as a political objective, coupled with the EEOC’s broadcast that it will, in turn, focus on equal pay claims, employers should front the issue by evaluating and remedying pay disparities that can be explained by discriminatory factors.  
The EEOC’s key focus areas from the SEP also include Americans with Disability Act (“ADA”) claims and Age Discrimination in Employment Act (“ADEA”) claims.  The discussion in section “E 1” explains ways in which the EEOC already started ramping up on ADA issues in 2012.  Additionally, the EEOC’s focus on ADEA claims in 2012 was by no means insignificant.  Considering the large number of ADA and ADEA cases brought by the EEOC in 2012, we can reasonably expect to see a significant crop of federal court decisions addressing these issues in 2013.
The PAR also indicates that in 2013, the EEOC will continue to pursue cutting-edge issues surrounding barriers in employment hiring.  The EEOC’s regenerated focus emerges from its concentration” on employer use of criminal history information over the last twenty years, which we outline briefly below.  
In 1987, the EEOC issued a written policy guidance regarding the use of arrest and conviction records in employment whereby it presumed that any policy or practice that caused an adverse employment action to be taken solely because of an African-American or Hispanic person’s conviction record had a disparate impact on members of those protected classes because those groups were convicted at a rate disproportionately higher than the rest of the general population.28  The EEOC’s guidance provides that employers’ selection criteria regarding criminal history information must take into consideration the following factors to demonstrate business necessity:  (1) the nature and gravity of the offense or offenses; (2) the time that has passed since the conviction and/or completion of the sentence and; (3) the nature of the job held or sought as related to the conviction.29  
The EEOC also issued a 1990 policy statement on employers’ use of arrest records stating that employers must consider the:  (1) likelihood that the individual engaged in the conduct arrested for; and (2) job relatedness, before making a hiring decision.  According to the EEOC, a blanket exclusion of individuals with arrest records (without convictions) would almost never withstand scrutiny.  The EEOC held public meetings in 2008 and most recently, on July 26, 2011, revisiting the use of arrest and conviction records in employment.  
On January 11, 2012, the EEOC announced publically that it entered into a conciliation agreement with Pepsi Beverages for $3.14 million based on allegations that Pepsi allegedly discriminated against African-American applicants based on use of their criminal histories in the hiring process.30  The settlement is the first by the EEOC ever in this context.  Employers also saw the EEOC’s increased focus on use of criminal records in EEOC v. PeopleMark, Case No. 08-CV-907 (W.D. Mich. 2008), and EEOC v. Freeman Companies, Case No. 09-CV-2573 (D. Md. 2009), as well as numerous Commissioner Charges and nationwide pattern and practice investigations into employers’ practices.  
Additionally, in 2012 state legislation saw a number of noteworthy employment laws creating employee rights and employer obligations.  State legislation in Indiana, 31 Louisiana,32 Pennsylvania,33 New Jersey,34 and Wisconsin35 was heavily concentrated on creating employer obligations relating to background checks of prospective or current employees.  Three states including California,36 Connecticut,37 and Vermont38 enacted legislation that prohibits discrimination based on credit history.39  
2012 was just a precursor to the EEOC’s scrutinizing of employers’ use of criminal history in hiring decisions. Employers should consider comporting their policies and procedures to the EEOC’s interpretation of federal and state law as well as the factors set forth by the EEOC.  Suffice it to say, this is a “white hot” area for the EEOC, and administrative enforcement will focus on these types of policies and practices in 2013. 
Another emerging issue that the EEOC indicated it intends to pursue in 2013 is discrimination relating to lesbian, gay, bisexual, and transgender individuals.  We expect the EEOC to assert that discrimination against such individuals is sex discrimination in violation of Title VII.
Finally, the PAR indicates that the EEOC is making good on its promise to focus enforcement efforts to combat “human trafficking.”40  We note that the EEOC’s foray into human trafficking issues arguably exceeds the Commission’s limited scope of authority.  Particularly, human trafficking matters are problematic as the EEOC is potentially overstepping its bounds by using Title VII as a vehicle to remedy the alleged violations of other laws.  Support for this view can be discerned in in EEOC v. Global Horizons, Inc., 2011 U.S. Dist. LEXIS 127734 (D. Haw. Nov. 2, 2011), where the EEOC attempted to force a square peg into a round hole by transforming headline grabbing allegations of human trafficking into a Title VII pattern or practice case.  The EEOC alleged that Global Horizons, with the help of the agricultural companies and farms with it contracted, engaged in a litany of unlawful and potentially criminal acts - including human trafficking, confiscation of passports, the provision of substandard housing, and wage and hour violations.  The U.S. District Court for the District of Hawaii dismissed the case and held that the EEOC had “not even alleged a formulaic recitation of [Title VII] elements of a cause of action, though even if it had, that would also be insufficient.”41  As we noted in our discussion in section “E 5,” even more problematic is that the EEOC attempted to argue that there is no applicable statute of limitations that applies to § 707 pattern or practice claims it asserted in the case.  On November 8, 2012, the Court dismissed a significant portion of the EEOC’s allegations, holding that the EEOC’s claims for alleged unlawful employment actions under § 707 must adhere to the 300-day limitations period set forth by § 706 of Title VII.  
The EEOC has not come to this focus on human trafficking in a vacuum.  In March 2012, President Obama directed his administration to redouble its efforts to eliminate human trafficking.42  President Obama announced several initiatives to push forward in this arena, including:  (1) issuing an executive order strengthening protections in Federal Contracts; (2) providing tools and training to identify and assist trafficking victims; (3) increasing resources for victims of human trafficking and; (4) developing a comprehensive plan for future action.43  Although it is particularly puzzling that the EEOC is attempting to pursue substantive areas beyond its purview at a time that it is facing strict budget constraints, human trafficking litigation could certainly continue to be an area of attack for the EEOC.  Thus, this topic should remain on employers’ radar.   
Certain EEOC tactics seen in 2012 are also expected to accelerate in 2013.  In 2012, the EEOC leveraged small-group contact and town hall meetings to develop and grow systemic case participation.  The EEOC is increasingly media savvy, using a variety of outlets like radio and print ads to cast an even wider net for alleged “victims” in a variety of cases.  One particularly chilling tactic is the EEOC’s increased willingness to partner with private attorneys and special interest groups to amplify its own litigation brawn.  2012 saw a number of these “tag-team” relationships, showing the EEOC’s willingness and ability to stretch its budgetary dollars by delegating some of its enforcement authority to private plaintiffs’ counsel.  

G.Conclusion
The EEOC’s aspiration to stamp out workplace discrimination is a laudable one.  Importantly, it is also an aspiration shared by virtually every employer in the country.  Disappointingly, the EEOC rarely acknowledges that this is a joint goal, and aggressively litigates matters instead of collaborating with employers.  In this, an employer underestimates the EEOC at its peril.  The EEOC maintains a formidable bench of attorneys and investigators, some of whom are counted among the best your authors have encountered.  But the EEOC is, at heart, a government agency, with the same schisms and problems faced by any political agency.  The EEOC must justify its own existence, and to do that, it must report numbers, many of which we discussed above.  Employers are often caught up in this climate of self-preservation, which over the years has increased employer cynicism and mistrust of the EEOC.  
We hope that the discussion above and the case summaries below demystifies some of the EEOC’s actions and choices for our readers.  Understanding the EEOC’s goals and tactics will allow employers to deal more realistically with the EEOC’s often opaque positions, and hopefully will lead to achieving the joint goal of a discrimination and harassment free workplace. 
Readers wishing to read more on all of the topics above and wishing to keep abreast of up-to-the-minute development in this area can visit Seyfarth Shaw’s blog at  www.workplaceclassaction.com.


II.EEOC INVESTIGATION TACTICS AND ADMINISTRATIVE SUBPOENAS
A.Cases Where EEOC Subpoenas Were Upheld
EEOC v. Farmer’s Pride, Inc., 2012 U.S. Dist. LEXIS 156484 (E.D. Pa. Oct. 31, 2012).  The EEOC conducted an investigation based on a charge of discrimination filed by Christian Ramierez on June 20, 2011.  Ramierez alleged that Defendant discriminated against him on the basis of sex and retaliated against him in violation of Title VII.  Specifically, he claimed that his female supervisor harassed him and that she also made comments of a sexual nature to other employees.  Id. at *2.  Ramierez also alleged that two male supervisors acted “inappropriately” towards women employees.  Id.  During its investigation of Ramierez’s charge, the EEOC requested personnel information for all employees supervised by the alleged harassers. The EEOC also requested “[d]ocuments relating to any and all complaints of sexual harassment, whether made formally or informally, since January 2009.”  Id at *3-4.  After Defendant objected to the EEOC’s overbroad requests, the EEOC issued Defendant a subpoena to produce the requested documents.  Although Defendant complied with some of the EEOC’s requests, the Commission filed an application that sought to enforce all aspects of its subpoena.  Defendant filed an answer to the application and three days later, both parties attended a hearing on the matter.  Id. at *9.  The Court subsequently entered an order directing Defendant to comply with the EEOC’s subpoena. Despite Defendant’s contention that the EEOC’s request for documents relating to sexual harassment complaints filed at its facility were overbroad, the Court held that it would not limit the EEOC’s subpoena. The Court relied on the decision in EEOC v. Kronos, Inc., 620 F.3d 287 (3d Cir. 2010), for the proposition that the “EEOC’s investigatory power is broad[]. . . and it need not cabin its investigation to a literal reading of the allegations in the charge.”  Id. at *13-14.  Additionally, because the Court found that there had been more than one isolated incident of alleged harassment in Defendant’s facility, it held that documents relating to such claims were “not unreasonable, and not overly broad” even if they were from departments outside of the area where the alleged harassment occurred.  Id. at *18.  The Court approved a confidentiality order relating to the employee contact information that the EEOC requested.  Specifically, the Court prohibited the EEOC from disclosing to Ramierez or his attorney, “the private contact information, namely addresses and phone numbers of all employees” supervised by one of the alleged harasses during his tenure at the Defendant’s company.  Id. at *22.  The Court reasoned that Defendant met its burden of establishing good cause that disclosure of the employee contact information would create a serious injury.  Because Defendant submitted evidence that Ramierez’s attorney works for an organization that used employee contact information for union organizing, improper solicitation, and bullying tactics in a separate lawsuit, the Court stated that it “understood [Defendant’s] concern that the personal contact information of its employees could be used for improper purposes.”  Id. at *26.  The Court explained that the hearing in no way lessened “concerns that the personal contact information of [Defendant’s] employees — most, if not all, of whom have nothing to do with Ramirez’s sexual harassment claim — could be used improperly.” Id at *28. Thus, the Court granted Defendant’s request to safeguard its interest in maintaining the confidentiality of Defendant’s employee data.
EEOC v. Kronos Inc., 694 F.3d 351 (3d Cir. 2012).  The EEOC petitioned to enforce an administrative subpoena that it issued during its investigation of an individual’s charge alleging denial of employment because of disability in violation of the Americans With Disabilities Act (“ADA”).  Vicky Sandy, an individual who was hearing and speech impaired, applied for a job as a cashier, bagger, and/or stocker at a Kroger supermarket.  As part of the application process, Sandy took a customer service assessment designed by Defendant to measure traits showing a strong customer service orientation, and scored 40%.  Sandy was later denied employment and the store manager’s decision not to hire Sandy was based, in part, on her poor score in the written test.  Sandy then filed a charge with the EEOC.  During the course of its investigation into Kroger’s hiring practices, the EEOC issued a third-party administrative subpoena to Defendant.  The EEOC sought information regarding the nationwide use of Defendant’s assessment tests and its impact on both minority and disabled applicants.  Defendant objected to the request, and the EEOC filed a motion in the District Court to enforce the subpoena.  The District Court limited the scope of the subpoena to documents related to Defendant’s West Virginia operations and the positions at issue for a defined period, and refused to allow discovery related to racial discrimination.  The EEOC appealed.  In EEOC v. Kronos, Inc., 620 F.3d 287, 294 (3d Cir. 2010) (“Kronos I”), the Third Circuit reversed the District Court’s geographical, temporal, and position-related limitations but affirmed the District Court’s refusal to allow discovery into racial discrimination on the basis that it was improper because Sandy had alleged only disability discrimination.  The Third Circuit also vacated the confidentiality order entered by the District Court and remanded the action for the District Court to conduct a good cause balancing test.  Id. at 356.  On remand, the District Court entered an order directing Defendant to comply with a modified subpoena.  The District Court also performed the balancing analysis as required by the Third Circuit and entered a modified confidentiality order and a cost-sharing order that directed the EEOC to reimburse Defendant for 50% of the estimated cost of complying with the subpoena.  The District Court further limited production of nationwide data to studies or evidence that were relied upon in creating or implementing the test for Kroger, and information that related to disabilities, persons with disabilities, or adverse impact upon persons with disabilities.  The EEOC appealed for the second time.  The Third Circuit again rejected the limitations imposed by the District Court.  The Third Circuit held that the District Court’s decision to restrict contradicted its earlier holding in Kronos I.  Specifically, the Third Circuit noted that documents discussing any potential adverse impact were relevant – even if not connected to Kroger – because they could assist the EEOC in evaluating whether Kroger’s use of the test constituted an unlawful employment action.  Id. at 363.  The Third Circuit also held that communications between Kroger and Defendant regarding the test – or any other tests purchased by Kroger – were relevant even though they might not directly relate to any applicant’s disabilities.  Id. at 364.  The Third Circuit further noted that, even though the EEOC could not target documents related to race, if the documents happened to reveal a racially-related impact, the EEOC need not ignore such evidence.  Id. at 365.  The Third Circuit, however, upheld the District Court’s decision to enter a confidentiality order, noting that the EEOC’s interest in information-sharing could not outweigh the tremendous harm to Defendant that could result from the disclosure of Defendant’s proprietary information.  Id. at 368.  The Third Circuit then modified the order to remove any presumption that information disclosed by Defendant would be automatically exempt under FOIA, and also removed any limitation on the EEOC’s use of the data disclosed by Defendant.  Id. at 369.  The Third Circuit stated that as it had decided that the documents sought were relevant to the charge of discrimination, any other improper behavior discovered during the course of the EEOC’s investigation might be pursued.  Id. at 370.  Finally, the Third Circuit upheld the District Court’s order requiring the EEOC to reimburse Defendant for half the cost of producing the subpoenaed information, recognizing that such a cost-sharing order was within the District Court’s discretion.  The Third Circuit further noted that because its order had broadened the scope of the document productions, it would likely lead to additional costs, and the District Court could thus reconsider the allocation upon remand.  Id. at 372.  Accordingly, the Third Circuit partly reversed the District Court’s ruling and remanded for additional proceedings consistent with its opinion.
Editor’s Note:  Kronos II is a mixed bag for employers and those unfortunate enough to be dragged into systemic investigations by the EEOC.  Most notably, the Third Circuit reaffirmed the EEOC’s broad subpoena power and refused to limit Kronos’ production to information concerning the target of the investigation.  On the upside for employers, however, the Third Circuit approved the bulk of the district court’s confidentiality order, as well as a cost-sharing plan that could shift upwards of $40,000 to the EEOC.  While a bright spot, the Third Circuit noted Kronos’ “non-party” status, and it remains to be seen whether the courtesy of cost-sharing will be extended to others.
EEOC v. Randstad, 685 F.3d 433 (4th Cir. 2012).  The EEOC petitioned to enforce an administrative subpoena that it issued during its investigation of a claimant’s national origin discrimination charge under Title VII of the Civil Rights Act and disability discrimination charge under the Americans With Disabilities Act (“ADA”).  The claimant, a Jamaican employee, filed a charge against Defendant, a temporary staffing agency, alleging that Defendant terminated his employment pursuant to a requirement that its employees read and write English, and he was excluded from light industrial assignments based on a literacy requirement.  The claimant initially asserted that the literacy policy violated Title VII, and 2 years later amended the charge to include an ADA violation because of his alleged learning disability.  In its request for information, the EEOC asked Defendant for information relating to all assignments at each of its locations over a five-year period.  Id. at 441.  Defendant provided information regarding the claimant’s assigned position, but otherwise objected based on the relevance and cost of compliance with the request.  The EEOC sought judicial enforcement of the subpoena, which the District Court denied on the basis that the information requested in the subpoena was not relevant to the claimant’s national origin discrimination claim.  The District Court had found no basis to conclude that the claimant’s inability to read was related to national origin as Jamaica’s national language is English.  The District Court also found that the disability claim was filed too late and the new claim based on a different theory of recovery did not relate back to the original charge.  The District Court therefore held that it lacked jurisdiction to enforce a subpoena to investigate the new claims.  Id. at 442.  The District Court had further found that the subpoena was too broad in both geographic and temporal scope and, in any event, was unduly burdensome given the estimated $14,000 cost of compliance.  Upon the EEOC’s appeal, the Fourth Circuit reversed the District Court’s order.  First, the Fourth Circuit found that the amended charge of discrimination related back to the filing date of the original charge and that the EEOC had authority under the ADA to investigate matters relevant to that charge.  The Fourth Circuit noted that the EEOC merely clarified or amplified the initial national origin claim by asserting an additional legal basis for liability.  The claimant had made no new factual allegations, but rather revised his charge to allege that the same facts constituted a violation of a different statute.  Id. at 444.  The Fourth Circuit thus held that the amended charge related back to the same facts as the original charge, and the EEOC relation-back test allowed it to expand its investigation into alleged discrimination beyond the claims in the original charge.  Id.  According to the Fourth Circuit, an agency’s interpretation of its own regulations is controlling unless plainly erroneous or inconsistent with the regulation and the EEOC’s interpretation of the rule to allow continued investigation of national origin discrimination was not plainly erroneous.  Id.  While the original charge triggered the EEOC’s investigatory authority under Title VII, the amended charge, which was found timely-filed because it related back, triggered its authority under the ADA.  Id. at 447.  The Fourth Circuit therefore held that the EEOC had jurisdiction under both the statutes to issue and seek enforcement of the administrative subpoena.  Next, the Fourth Circuit found all of the EEOC’s requested materials fell within the broad definition of relevance applicable to EEOC administrative subpoenas.  Although the EEOC had originally requested information for position assignments nationally, it had later narrowed its request by seeking information on all non-administrative positions in Defendant’s Maryland offices for the years 2005 to 2009, including position descriptions and copies of applications for each position.  Id. at 448.  According to the Fourth Circuit, the requested information was relevant to the EEOC’s investigation of the national origin claim because it could cast light on whether the literacy requirement discriminated on the basis of national origin and also could shed light on whether the available positions of employment really required literacy in English.  Id. at 449.  The Fourth Circuit found the District Court’s rejection of the EEOC’s alleged factual nexus “crossed the line” into an assessment of the merits of the Claimant’s claim.  Id.  The Fourth Circuit further found that the scope of the subpoenas was not obviously wrong.  The Fourth Circuit noted that information on positions other than those held by the claimant might cast light on his allegations of disability discrimination because it would allow the EEOC to test Defendant’s assertion that all of its warehouse and laborer positions required basic literacy skills.  The Fourth Circuit held that the EEOC was entitled to access virtually any material that could cast light on the allegations, and that the thirteen office, five-year scope of the subpoena was not an unreasonable exercise of the EEOC’s discretion in deciding how to investigate whether Defendant’s literacy policy was discriminatory.  Id. at 451.  Finally, the Fourth Circuit held that Defendant failed to show that the estimated compliance costs would be unduly burdensome as there was no evidence on ordinary operating costs or any evidence of disruption of their day-to-day operations.  Id. at 452.  Accordingly, the Fourth Circuit reversed the District Court’s order and remanded for an entry of an order granting the EEOC’s application for enforcement.
EEOC v. University Of Chicago Medical Center, 2012 U.S. Dist. LEXIS 53298 (N.D. Ill. April 16, 2012).  The EEOC alleged that Defendant had a leave policy under which employees were summarily discharged after 12 weeks of leave, in violation of the Americans With Disabilities Act (“ADA”).  The EEOC served an administrative subpoena on Defendant pursuant to § 107(a) of the ADA, requiring production of a range of documents, including: (i) medical files of persons who had complained to the EEOC about Defendant’s discrimination; (ii) information on all employees who were employed with Defendant at any time from May 1, 2009, to the date of the subpoena, and had requested leave due to medical reasons at any time during their employment; and (iii) all documentation of requests to extend a leave of absence due to a medical condition by those employees.  Defendant petitioned the EEOC to modify the subpoena, but the EEOC denied the petition.  When the Defendant failed to comply with the subpoena, the EEOC filed an application for an order to show cause why the administrative subpoena should not be enforced, which the Court granted.  The Defendant had substantially complied with the first and third requests, and had complied partially with the second request.  However, it objected to providing the contact information of the two former managers, Susan Slaviero (Defendant’s former Employee/Labor Relations Manager) and Cynthia St. Aubin.  Slaviero’s duties during her employment with Defendant included seeking legal advice from Defendants’ counsel on how to handle specific employee’s leave situations.  St. Aubin’s duties included overseeing requests from employees to return from leave and evaluating their qualifications to do so.  Id. at *5.  In the alternative, Defendant offered to comply with the subpoena if it were allowed to be present during interviews with former managers.  The EEOC, however, refused to accept such conditional compliance of its subpoena.  The Court held that since the EEOC was conducting an investigation pursuant to the ADA, questions of privilege are determined under federal rather than state law.  Id. at *6.  The Court viewed the dispute between the parties as being a question of whether Rule 4.2 of the ADA Model Rules (which are identical to the Rules for Professional Conduct for the Northern District of Illinois) applies to former employees of the Defendant.  Specifically, Rule 4.2 prohibits a lawyer from communicating with a party the lawyer knows is represented in the matter by another lawyer.  Noting that the Seventh Circuit had not ruled on the issue, the Court, following the majority view, held that it did not.  Id. at *9-11.  The Court reasoned that Rule 4.2 does not apply to former employees because unlike current employees, statements by former employees do not constitute admissions of the corporation and do not bind the corporation because they are no longer its agents.  Id. at *11.  For these reasons, the Court permitted the EEOC to interview the former managers ex parte.  However, the Court barred the former managers from disclosing to the EEOC any privileged information.  Id. at *12.
B.Cases Where EEOC Subpoenas Were Rejected
EEOC v. Burlington North Santa Fe Railroad, 669 F.3d 1154 (10th Cir. 2012).  The EEOC sued under the Americans With Disabilities Act ("ADA") on behalf of individuals in Colorado after they were rejected for employment based on a medical examination; the EEOC sought to enforce an administrative subpoena.  Id. at 1155.  On February 2, 2009, the EEOC sent a request for information to Defendant for “any computerized or machine-readable files . . . created or maintained by you . . . during the period December 1, 2006 through the present that contain electronic data about or effecting current and/or former employees . . . throughout the United States.”  Id. at 1155-56.  Defendant challenged the scope of the documents requested by the EEOC, and sought documentation from the EEOC to support the EEOC’s investigation beyond the incidents involving the two individuals who filed the ADA charges.  Id. at 1156.  Instead of providing that information, the EEOC instead served a subpoena on Defendant demanding the information requested in the letter.  Defendant contested the subpoena and refused to comply with it.  Id.  The EEOC then applied to the District Court to enforce the subpoena.  It refused to do so.  Id.  On the EEOC’s appeal, the Tenth Circuit held that the District Court did not abuse its discretion in refusing to enforce the EEOC's subpoena.  The statute that grants the EEOC the authority to issue administrative subpoenas provides that the EEOC may access “any evidence of any person being investigated” so long as that evidence “relates to unlawful employment practices . . . and is relevant to the charge under investigation.”  Id. (quoting 42 U.S.C. § 2000e-8(a)).  Although the Tenth Circuit noted that the relevancy requirement was not particularly restrictive, it upheld the District Court’s determination that the subpoena was not relevant to the two charges pending against Defendant.  Id. at 1156-57.  The EEOC pointed to four other complaints filed against Defendant in other states making similar allegations of discrimination, and argued that it was entitled to nationwide discovery because it was investigating a pattern or practice of discrimination carried out on a nationwide basis.  Id.  The Tenth Circuit rejected the EEOC's argument by noting that there was no reference to any of the four additional charges in the EEOC’s subpoena.  Id.  The cover letter to the subpoena only stated that the requested information was related to pattern or practice discrimination, and that the EEOC was broadening its investigation “under the authority granted by the statute.”  Id. at 1157.  The Tenth Circuit held that this statement “does not identify the statute to which it refers, it does not constitute a ‘charge’ of discrimination, and it conveys no basis for expanding the investigation.”  Id. Accordingly, the only charges under investigation were those filed by the two individuals, and the EEOC only had power to issue a subpoena for information relevant to those charges. The Tenth Circuit concluded that nationwide record-keeping data was not relevant to individual charges of discrimination filed by two men who applied for the same type of job in the same state.  Id. at 1158.  The Tenth Circuit also rejected the EEOC’s attempts to justify the breadth of its request.  The EEOC had contended that the two charges of discrimination would be a part of any pattern or practice of disability discrimination at Defendant, if such a pattern or practice existed.  Id.  The Tenth Circuit reasoned that this threatened to undermine the relevancy requirement of the EEOC’s subpoena power, since any act of discrimination could always be a part of a pattern or practice of discrimination.  Id.  As a result, the Tenth Circuit opined that not every charge of discrimination warrants a pattern or practice investigation.  Id.
Editor’s Note:  Employers should expect that the EEOC will take the dicta about the distinction between race and ADA charges as a way to cabin the Tenth Circuit's reasoning.  Nonetheless, the ruling in EEOC v. BNSF is a handy piece of ammunition for employers facing broad information requests in investigation of ADA claims.
EEOC v. McLane Company, Inc., 2012 U.S. Dist. LEXIS 164920 (D. Ariz. Nov. 19, 2012).  Damiana Ochoa, an employee, filed a charge of discrimination with the EEOC based on sex and disability.  Ochoa’s first claim alleged that she failed McLane’s industrial physical capacity services physical capacity exam (“IPCS PCE” or “test”) three times after returning to work from maternity leave and consequently believed that she was discriminated against because of her sex in violation of Title VII of the Civil Rights Act.  Id. at *3.  The second claim alleged that the IPCS PCE is given to all employees returning to work from a medical leave and she believed that this practice violated the Americans With Disabilities Act of 1990.  Id.  Based on Ochoa’s charge, the EEOC requested a variety of information from McLane in relation to the administration of the IPCS PCE, including pedigree information for every person who took the IPCS PCE (name, address, social security number, etc.), the reason the person took the test, the person’s score on the test, any adverse action that McLane took based on the person’s performance on the IPCS PCE, and medical and disability information.  Id at *3-4.  McLane objected to the EEOC’s request on the grounds that it was overly broad, unduly burdensome, and sought information irrelevant to the underlying charge.  Id. at *4.  The EEOC subsequently issued a subpoena to McLane demanding the information contained in its initial request.  McLane petitioned to revoke the subpoena.  Id.  After McLane submitted its petition to revoke, McLane agreed with the EEOC to produce a limited database to the Commission that contained information on individuals who took the IPCS PCE.  Id.  The database included information on employees who took the IPCS PCE, including the individuals’ location, gender, job class, test date and other details relating to their test scores, but did not include the individuals’ names, addresses, telephone numbers and social security numbers and medical and disability information. Id at *5. The EEOC subsequently filed an application with the Court to enforce its subpoena.  Id.  In ruling on the validity of the EEOC’s administrative subpoena, the Court noted that it must conduct a three-part inquiry, asking: “(i) whether Congress has granted the authority to investigate; (ii) whether procedural requirements have been followed; and (iii) whether the evidence is relevant and material to the investigation.” Id. at *6.  If the EEOC meets all three prongs, the burden shifts to McLane who must show that the subpoena is overbroad or unduly burdensome.  Id.  McLane argued that the EEOC failed to meet the first and third prong of the validity inquiry.  As to the McLane’s first argument regarding the EEOC’s authority to investigate, the Court noted that the EEOC’s investigative powers arose from a charge of discrimination, whether the charge is filed by or on behalf of a person claiming to be aggrieved, or by a member of the Commission.  Id at *8.  Because the EEOC’s authority to investigate arises only from the charge, the Court observed that it “must be careful not to construe the charge and relevance requirements so broadly as to confer ‘unconstrained investigative authority’ upon the EEOC.”  Id. at *9.  The Court made clear that the charge referenced in the subpoena defines the scope of the EEOC’s investigatory power.  The Court found that Ochoa’s claim alleging that she suffered gender discrimination because of the administration of the IPCS PCE was within the EEOC’s investigation power.  Id.  However, Ochoa’s second claim – that she believed the IPCS PCE discriminates on the basis of disability – was not tied to a specific aggrieved party, and thus the EEOC lacked jurisdiction to investigate this claim.  Id.  The Court reasoned “[t]o ignore the plain language of the statue and to allow the EEOC to investigate a generalized charge of discrimination that is untethered to any aggrieved person would invite the oft-cited ‘fishing expedition’ to become a full-blown harvest operation.” Id. at *10.  Because Ochoa’s charge was the sole charge listed on the subpoena and Ochoa’s disability discrimination claim was not linked to any aggrieved person, the EEOC only had jurisdiction to investigate Ochoa’s gender discrimination claim.  Id. at *12. Thus, the EEOC’s application to enforce the portions of the subpoena that required production of information relating to disability was denied.  Id.  Further, the Court considered McLane’s argument that the EEOC’s request for pedigree information for each individual was not relevant to the gender discrimination claim.  Id. at *14. The Court agreed with McLane, finding that the EEOC’s request for pedigree information was only relevant to Ochoa’s disability claim.  Id.  The Court reasoned that the names, contact information, and social security numbers of individual employees are not relevant to the gender discrimination claim because “an individual’s name, or even an interview he or she could provide if contacted, simply could not ‘shed light on’ whether the IPCS PCE represents a tool of gender discrimination in the aggregate.” Id at *14-15. Accordingly, the Court denied the EEOC’s application to enforce the subpoena’s directive to provide pedigree information.  Id. at *17.
Editor’s Note:  The ruling in EEOC v. McLane Company, Inc., confirms that the EEOC’s investigative powers are not unlimited and the EEOC does not have unbridled reign to seek any and all information from an employer merely because a charge of discrimination was filed against it.  Employers that receive requests for information or administrative subpoenas by the EEOC should ensure the requests are not overbroad and that the EEOC is only seeking information relevant to the underlying charge.
EEOC v. Nestle Prepared Foods, 2012 U.S. Dist. LEXIS 71864 (E.D. Ky. May 23, 2012).  In this action, the EEOC sought to enforce an administrative subpoena as part of its investigation into charges of discrimination against Defendant.  Michael Peel, an ex-employee of Defendant, had filed a charge of discrimination with the EEOC alleging that Defendant had terminated his employment based on retaliation, disability, and genetic information.  Based on Peel’s allegation of genetic information discrimination, the EEOC issued a subpoena directing Defendant to produce documents with the name, address and telephone number of each physician to whom Defendant referred individuals for examinations.  The subpoena also asked Defendant to produce documents showing information of terminated employees who submitted to a medical examination at Defendant’s request.  When Defendant did not comply, the EEOC moved to enforce the administrative subpoena.  The Magistrate Judge recommended granting the EEOC’s motion to enforce.  Upon Defendant’s objections to the recommendation pursuant to Rule 72, the Court held that the administrative subpoena could not be enforced because it sought information not relevant to the charge.  The Court noted that while the U.S. Supreme Court has approved a far-reaching notion of relevance with respect to EEOC investigations, it cautioned that limits must be imposed lest the requirement of relevance become a nullity.  Id. at *6.  The EEOC argued that the information it sought from Defendant was required to ascertain occurrence of systemic discrimination in the company.  The Court opined that although it was important for the EEOC to be able to investigate possible patterns of discrimination, it did not mean that every charge of discrimination justified an investigation of the employer’s facility-wide employment practices.  The Court noted that besides Peel’s charge, it was not aware of any other charges against Defendant alleging GINA violations.  Further EEOC had not acquired any other information in the course of its investigation into Peel’s charge that suggested the occurrence of any other violations.  The Court thus held that the information sought by the EEOC was not relevant to the specific charge at issue and accordingly denied EEOC’s motion to enforce the subpoena.
C.Employer’s Use Of Subpoenas
EEOC v. Evening Entertainment Group, LLC, 2012 U.S. Dist. LEXIS 85310 (D. Ariz. June 20, 2012).  In this Title VII action, the EEOC alleged that Defendant removed Keli Kozup, a bartender and server, from her Sunday shift schedule because she was pregnant.  The EEOC alleged that Defendant instituted a policy of removing pregnant women from the Sunday work schedule because of the perception that their customers did not want to see pregnant women while watching football.  Defendant issued subpoenas to three non-party former employers of Kozup requesting production of any and all personnel files and other records relating to Kozup.  The EEOC moved to quash the subpoenas, arguing that the subpoenas were overly broad and that Kozup’s former employment records were irrelevant.  Defendant argued that Kozup’s shift preferences and earnings at her former restaurant employers were relevant to damages.  The Court opined that evidence relating to Kozup’s shift preferences and past earnings was not reasonably likely to lead to admissible evidence.  Defendant also argued that Kozup’s employment records were relevant to determine causation of her emotional distress because prior discipline, poor performance, harassment, or termination could have been the cause of Kozup’s emotional pain rather than Defendant’s conduct.  Finally, Defendant argued that evidence of any complaints, grievances, or claims filed by Kozup against her former employers was relevant to her credibility, state of mind, and motive.  The Court found attacks on credibility by introducing evidence of prior conduct in an employment setting inadmissible.  However, the Court opined that bringing prior frivolous discrimination complaints might be admissible under Rule 404(b) of Federal Rules of Evidence to prove motive or intent and thus, discovery into prior complaints filed by Kozup was permitted.  The Court instructed that the discovery of such relevant information must be sought and obtained directly from Kozup without imposing the expense and burden on her non-party former employers.  In light of the overbroad nature of the subpoenas as drafted, the Court ruled that subpoenas ought to have been more limited in scope and granted the EEOC’s motion to quash and/or motion for protective order.

III.PROCEDURAL AND JURISDICTIONAL ATTACKS ON EEOC PLEADINGS
A.The Appropriate Statute Of Limitations For § 707 Claims Asserted By The EEOC
EEOC v. Bass Pro Outdoor World, LLC, 2012 U.S. Dist. LEXIS 75597 (S.D. Tex. May 31, 2012).  The EEOC filed a Title VII enforcement action against Defendant asserting claims under § 706 and § 707 for alleged discriminatory hiring practices and retaliation.  Citing several examples where various employees - holding different positions in different stores - allegedly made racist or derogatory comments, the EEOC claimed that Defendant engaged in a pattern or practice of race discrimination by maintaining a nationwide procedure of discouraging or denying the hiring of African-American and Hispanic job applicants.  Id. at *2-3. In support of its retaliation claim, the EEOC cited two instances where employees were allegedly terminated once their managers learned that they had made a complaint.  Id. at *3-4. Bass Pro moved to dismiss the first amended complaint because, among other things, the EEOC had failed to allege facts sufficient to state a claim under § 707 for a pattern or practice claim of discrimination because it did not “identify a specific, objectively verifiable company-wide policy or practice of discrimination;” the complaint failed to identify any of the allegedly aggrieved individuals in support of its § 706 claims; the EEOC impermissibly attempted to cross-pollinate the differing standards, burdens, and remedies applicable to § 706 and § 707 actions; and the EEOC’s § 707 claim was barred to the extent it arose more than 300 days before the preceding Commissioner’s Charge was filed.  Id. at *17.  The Court anchored its analysis by acknowledging the “continuing validity” of the rule stated in Swierkiewicz v. Sorema N.A., 534 U.S. 506 (2002), that “a complaint in an employment discrimination lawsuit [need] not contain specific facts establishing a prima facie case of discrimination.”  Id. at *31-32.  However, the Court found that taken together, the EEOC’s “claims must be facially plausible.” Id. at *36.  Although the Court declined Bass Pro’s invitation to evaluate the EEOC’s claims in the “shadow” of the commonality standard set forth in Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541 (2011), it nevertheless found that the EEOC failed to state a facially plausible pattern or practice because a “handful of racist incidents” fails to “render the EEOC’s allegations of a company-wide pattern or practice plausible.”  Id. at *40-41.  In adjudicating the EEOC’s § 706 claims, the Court observed that all too often rulings have impermissibly “blurred the line between class-wide claims brought pursuant to § 706 and pattern-or-practice claims brought pursuant to § 707.”  Id. at *45.  The Court further noted that in 1992, Congress “only extend[ed] punitive and compensatory damages to § 706 actions, not § 707 actions.” Id. at *48 (emphasis in original).  To avoid creating a “redundancy” in the law, the Court concluded that “the EEOC cannot bring a hybrid pattern or practice claim that melds the respective frameworks of § 706 and § 707.  Id. at *49.  Thus, the Court concluded that the EEOC cannot use § 706 as a vehicle for pattern or practice claims, nor may it recover monetary damages under § 707.  Id.  Finally, the Court dismissed the EEOC’s § 706 retaliation claim because “[w]hile the EEOC is not obligated to provide the identities of all § 706 class members,” it cannot bring a § 706 claim without identifying a single claimant.  Id. at *50.  Thus, the Court found that even if the EEOC could allege a § 707 claim, it would be subject to Title VII’s 300-day statute of limitations.
Editor’s Note:  The decision in EEOC v. Bass Pro Outdoor World is an excellent defense-oriented ruling.  It rejected the EEOC’s often-used strategy of merging § 706 and § 707 claims, and determined that such claims cannot be blended into a hybrid action not envisioned by Title VII.  It also reinforced the defense arguments with respect to application of the 300-day statute of limitations to pattern or practice claims brought by the EEOC under § 707.
EEOC v. Global Horizons, Inc., 2012 U.S. Dist. LEXIS 105993 (E.D. Wash. July 27, 2012).  The EEOC brought an action alleging that Defendants engaged in a pattern or practice of unlawful employment actions by subjecting Thai workers to disparate treatment, harassment, retaliation, and constructive discharge. The EEOC alleged that Defendant Global, a manpower staffing agency, recruited and transported Thai individuals to Washington as temporary non-immigrant workers under the federal H-2A program.  According to the EEOC, Defendant Global, with the help of two agricultural companies (the “Grower Defendants”) with which it contracted to provide H-2A workers, subjected the Thai workers to unlawful harassment, threats of deportation, uninhabitable housing, inadequate pay, workplace harassment, and other unlawful treatment. Though the majority of alleged unlawful conduct was committed by Defendant Global, the EEOC sought to hold the Grower Defendants equally liable as joint employers of the temporary H-2A workers.  The Grower Defendants filed motions to dismiss the EEOC’s complaint, arguing, among other things, that the EEOC improperly confused joint employer status with joint employer liability, and that a 300-day statute of limitations should apply to all of the EEOC’s claims, including its pattern or practice claims.  After considering the Grower Defendants’ motions to dismiss, the Court made two key findings.  First, on the issue of joint employer liability, the Court significantly curtailed the Grower Defendants’ liability for Global’s acts, reminding the EEOC that “a joint employer relationship does not equate to joint liability.”  Id. at *11.  Specifically, the Court declined to hold the Grower Defendants liable for any conduct Global committed that did not relate to the actual work performed by the H-2A workers.  Id. at *15-16.  Upon analyzing the EEOC’s allegations in light of this limitation, the Court dismissed the EEOC’s disparate treatment claims as to the Grower Defendants, dismissed the retaliation claim as to one Grower Defendant, and declined to dismiss the EEOC’s orchard-related hostile work environment claims.  As to the EEOC’s attempt to circumvent the 300-day limitations period, the Court acknowledged the case law authorities have split on the question of “whether the EEOC may seek relief for aggrieved persons pertaining to unlawful employment practices occurring more than 300 days before the filing of the administrative charge.”  Id. at *19.  Nonetheless, the Court concluded after reviewing the plain language of the statute in question that “§ 2000e-5(e)(1)’s 300-day statute of limitation is a ‘procedure’ that applies to an action brought under § 2000e-6(e).”  Id. at *20.  In applying this holding to the EEOC’s claims, the Court noted retaliation claims (and retaliation pattern or practice claims) are founded upon a discrete adverse act that must have occurred within 300 days of the limitation period.  Id.  Similarly, the Court noted hostile work environment claims (and related pattern or practice claims), are actionable so long as the final of a series of separate acts occurred within the 300-day limitation period.  Id. at *20-21.
EEOC v. Global Horizons, Inc., 2012 U.S. Dist. LEXIS 160729 (D. Haw. Nov. 8, 2012).  The EEOC alleged that a manpower agency, Global Horizons Inc., with the help of the agricultural companies and farms with which it contracted, engaged in a litany of unlawful and potentially criminal acts, including human trafficking, confiscation of passports, the provision of substandard housing, and wage & hour violations.  The EEOC further alleged that – in engaging in these criminal acts – Global harassed, discriminated against, and retaliated against a class of Thai H-2A guest workers based on their race and national origin in violation of Title VII, and that the Farm Defendants with whom Global contracted should be held joint and severally liable for Global’s Title VII violations because they “either engaged in, knew of, or should have known of” Global’s alleged conduct.  Id. at *7.  In 2011, the Farm Defendants filed motions to dismiss the EEOC’s complaint, arguing, among other things, that the 300-day statute of limitations should apply to all of the EEOC’s pattern or practice claims pursuant to § 707 of Title VII.  In a ruling on November 2, 2011, the Court rejected Defendants’ arguments, and held that the EEOC is not constrained by a statute of limitations period in a pattern or practice case.  Defendants moved for reconsideration, arguing that since the Court issued its November 2011 ruling, every federal judge that has addressed this question has held that the statute of limitations set forth in § 706 applies to the EEOC’s § 707 pattern or practice claims.  The Court agreed that the plain language of § 706’s 300-day limitations period does apply to § 707 pattern or practice claims brought by the EEOC. The Court explained that under the law of the case doctrine, it is not precluded from “reversing its previous position and finding that § 707 pattern-or-practice claims are subject to § 706’s statute of limitations.” Id. at *37.  Thus, after considering these new law authorities, the Court reversed its previous position and held that the “EEOC is, in fact, constrained by the time limitation” set forth in § 706.  Id. at *39.
Editor’s Note:  The decision in EEOC v. Global Horizons, Inc. adds to the growing number of federal district courts that have rejected the EEOC’s view that it is unconstrained by any statute of limitation while litigating pattern or practice claims against employers.  Even more noteworthy regarding the ruling in EEOC v. Global Horizons, Inc. is the fact that the Court previously accepted the EEOC’s position, but then reversed itself on a motion for reconsideration based on the growing body of case law in 2012 that has applied the 300-day statute of limitation in § 706 to claims brought by the EEOC under § 707.
EEOC v. Princeton Healthcare Systems, 2012 U.S. Dist. LEXIS 150267 (D.N.J. Oct. 18, 2012).  The EEOC filed a pattern or practice class action based on §§ 706 and 707 of Title VII of the Civil Rights Act of 1984 against Defendant Princeton Healthcare System (“PHCS”), alleging violations of the Americans With Disabilities Act and the Civil Rights Act of 1991.  Id. at *1.  The EEOC’s suit rose from its investigation of two charges, one filed by Suzanne F. Nydick on July 31, 2007, alleging discrimination based on sex, and the other by Scott Satow on December 1, 2008, alleging that PHCS failed to offer a reasonable accommodation.  Id. at *2-3.  The EEOC subsequently combined the investigation of Nydick’s charge and Satow’s charge and filed suit on behalf of Satow and a class of employees and former employees of PHCS based on Satow’s disability claims.  Id. at *3.  During the litigation, the EEOC identified Susan Gilli, a former PHCS employee who was terminated in 2006, as a claimant in the action.  Id. at *4.  PHCS moved for partial summary judgment on all claims related to PHCS’s leave policy that alleged an adverse employment action occurring more than 300 days before the filing of Satow’s charge, including the claim by Gilli. Id. The EEOC argued in opposition to PHCS’s motion for summary judgment that the time for filing charges set forth in § 706(e)(1) does not apply to lawsuits filed by the agency.  Id. at *8.  Recognizing “divergent rulings” on this issue, the Court found that it was “unable to accept the EEOC’s assertion that the statute of limitations found in § 706(e)(1) does not apply to claims brought by the EEOC.”  Id. at *9. Instead, the Court reasoned that § 707 commands that parties adhere to the limitations set out in § 706(e)(1), which clearly bar claims for failure to timely file charges.”  Id.  The Court flatly rejected the EEOC’s oft-cited argument on this issue, stating: “[s]imply because the EEOC has a unique role compared to individual Plaintiffs alleging unlawful employment practices does not exempt it from the rules plainly laid out in the controlling statutes.  There is no sound reason to read exceptions into the statute which do not exist on its face.”  Id. at *9-10.  The EEOC also argued that the continuing violation doctrine should be utilized to render actionable incidents that predate the 300-day charging period.  Id. at *10.  Recognizing a split in case law authority, the Court rejected the EEOC’s argument, citing National RR Passenger Corp. v. Morgan, 536 U.S. 101, 113 (2002).  Id.  Morgan limited the applicability of the continuing violation doctrine, holding that “discrete discriminatory acts are not actionable if time barred, even when they are related to acts alleged in timely filed charges” because each discrete act starts a new clock running for filing a charge.  Id. at *10-11. Accordingly, the Court ruled that even in a pattern or practice case, “discrete decisions to terminate employment cannot be linked together to create a continuing violation, as a termination occurs on an identifiable date.”  Id. at *12.  The Court explained, “[t]he fact that this § 707 action alleges a sort of serial violation involving discrete acts does not convert ‘related discrete acts into a single unlawful practice for purposes of timely filing.’”  Id.  Hence, the Court determined that “each employment termination by [PHCS], if unlawful, constitutes a distinct violation, and therefore the continuing violation doctrine does not apply.” Id. at *13.
Editor’s Note:  EEOC v. Princeton Healthcare System is another decision that correctly rules that the EEOC is not exempt from the statute of limitations period set forth in § 706(e)(1), and requires the EEOC to adhere to that 300-day limitations period in litigating pattern or practice lawsuits. In that respect, it should be tucked away for future use by corporate counsel and all employers facing EEOC litigation claims.  The EEOC routinely attempts to litigate time-barred claims in cases across the country, and this ruling joins a growing body of case law that finds the limitations period applies to the EEOC and private plaintiffs alike.
EEOC v. United States Steel Corp., 2012 U.S. Dist. LEXIS 101872 (W.D. Pa. July 23, 2012).  The EEOC filed a Title VII enforcement action against the Defendant under § 706 and § 707.  Citing one example where Defendant required an employee to undergo a random breath alcohol test during her probationary period and allegedly fired the employee as a result of the test, the EEOC claimed that Defendant engaged in a pattern or practice of disability discrimination by maintaining a nationwide procedure of requiring probationary employees to undergo random alcohol tests.  Id. at *2.  In support of its claim, the EEOC alleged that Defendant did not have a reasonable basis for subjecting the employees to the random tests.  Defendant filed a motion to dismiss the EEOC’s amended complaint.  Defendant asserted that the EEOC’s claims of discrimination were time-barred.  Id. at *6.  Defendant contended that the EEOC ignored the procedural safeguards set forth in § 706, which provide that an administrative charge be filed within 300 days after the alleged unlawful employment practice occurred.  Id. at 8 (citing 42 U.S.C. § 2000E-5-(e)(1)).  Defendant argued that the 300-day limitation period applied to the EEOC’s charges because the plain language of § 707 states that, “all pattern or practice actions shall be conducted in accordance with the procedures set forth in  706[.]”  Id. at *13 (internal citations omitted).  Defendant also argued that the Court should dismiss the EEOC’s claims under the pleading structure set forth in Bell Atlantic Corp. v. Twombly, 550 U.S. 662 (2009), and Ashcroft v. Iqbal, 556 U.S. 662 (2009).  Specifically, Defendant asserted that the EEOC failed to “specifically plead that it . . . met its statutory pre-suit obligations to investigate, issue reasonable cause findings and conciliate its clams, or to name any of the presently unidentified aggrieved employees who make up the purported class.”  Id. at *25.  The Court cited to - and sided with - other case law authorities and held that the EEOC must adhere to § 706’s 300-day limitations period relative to its § 707 pattern or practice allegations.  The Court applied the plain language of § 706 and reasoned that “any claims of discrimination based on events that occurred before August 10, 2007 (which is 300 days before the June 6, 2008 charge that gave rise to the EEOC’s instant lawsuit) are time-barred, and should, therefore, be dismissed.”  Id. at *18.  Additionally, the Court refused to apply the continuing violations doctrine to the EEOC’s claims - which creates an equitable exception to the statute of limitations - because “random breath alcohol tests constitute discrete acts[.]”  Id. at *24.  At the same time, the Court refused to dismiss the EEOC’s remaining claims under the standards set forth in Iqbal and Twombly.  Id.  The Court reasoned that the EEOC sufficiently plead all conditions precedent to the suit because it is not required to allege specific factual matters, as Defendant maintained.  Id. at *26.  The Court also held that “Iqbal and Twombly do not require the EEOC to name all of the potential class members in its Amended Complaint[.]”  Id. at *31-32.  In an important caveat, the Court determined that it was premature to determine whether the EEOC satisfied all of its statutory pre-suit obligations because the Court had not yet considered all of the evidence outside of the pleadings.  Id. at *34.  Thus, the Court found that even though the EEOC’s claims were subject to Title VII’s 300-day statute of limitations, the Commission could proceed with its remaining litigation.
Editor’s Note:  The Court’s ruling in EEOC v. United States Steel Corp. clarifies important distinctions between § 706 and § 707 actions, and adds another ruling to the list of employer-friendly decisions that require the EEOC to adhere to the 300-day limitations period in litigating pattern or practice lawsuits. In that respect, it should be tucked away for future use by corporate counsel and all employers facing EEOC litigation claims.
B.The Scope Of An Employer’s Defense Based On The EEOC’s Breach Of Its Duty To Investigate And Engage In Good Faith Conciliation Before Filing A Lawsuit
EEOC v. Alia Corp., 842 F. Supp. 2d 1243 (E.D. Cal. 2012). The EEOC brought an action alleging that Defendant, a property management company and owner of a McDonald’s in California, engaged in disability discrimination in violation of the Americans With Disabilities Act (“ADA”) by unlawfully demoting a supervisor with cerebral palsy.  The EEOC filed a lawsuit after attempting settle the matter through its conciliation process.  Defendant filed a motion to dismiss, arguing that the EEOC failed to conciliate in good faith prior to filing suit.  The Court denied Defendant’s motion.  Defendant argued that conciliation was jurisdictional in nature and the EEOC’s failure to conciliate in good faith prior to filing suit warranted dismissal.  The Court held that the EEOC’s conciliation requirement was a precondition to a lawsuit but not a jurisdictional prerequisite.  Id. at 1254.  Under Title VII, the EEOC is required to complete several administrative steps prior to initiating a civil action, including an attempt to eliminate the alleged unlawful employment practice during conciliation.  The Court noted that Congress did not intend Title VII’s conciliation requirement to be jurisdictional.  Id.  The Court held that Defendant’s motion did not raise a question of the Court’s jurisdiction, but rather an affirmative defense with respect to the sufficiency of the EEOC’s conciliation efforts.  Regarding the proper standards for evaluating the sufficiency of the EEOC’s conciliation efforts, the Court identified a split among the circuits.  While the Second, Fifth and Eleventh Circuits require an evaluation of the reasonableness and responsiveness of the EEOC’s conduct under all the circumstances, the Sixth and Tenth Circuits have adopted a standard to determine whether the EEOC made an attempt at conciliation.  Id. at 1255.  Although the Ninth Circuit has not weighed in on the issue, the Court noted that applicable case law authorities generally tilted towards the approach taken by the Sixth and Tenth Circuits, i.e., affording the EEOC wide deference in discharging its duty to conciliate.  Id. at 1256.  The Court therefore confined its inquiry to whether the EEOC made an attempt at conciliation.  The Court noted that Defendant was given an opportunity to respond to all the charges and to negotiate a settlement.  The Court therefore held that Defendant’s discontent with the EEOC’s negotiating position did not provide it with an appropriate basis for concluding that the EEOC failed to conciliate in good faith prior to filing suit.  The EEOC stated that when it rejected Defendant’s initial settlement offer, it countered with an offer that Defendant dismissed, and Defendant did not make a counter-offer.  Id. at 1257.  Defendant’s counsel ultimately walked away from the negotiation table and did not continue the conciliation process.  Based on this evidence, the Court held that the EEOC fulfilled its statutory duty to conciliate in good faith and denied Defendant’s motion to dismiss.
EEOC v. CRST Van Expedited, Inc., 679 F.3d 657 (8th Cir. 2012).  The EEOC brought suit under § 706 of Title VII on behalf of approximately 270 women, alleging that Defendant, an interstate trucking company, had created a hostile work environment involving severe and pervasive sexual harassment in its new driver training program.  After a series of orders granting summary judgment in Defendant’s favor on the individual claims of most of the proposed claimants, the District Court then dismissed the remaining 67 claims on the ground that the EEOC had failed to satisfy Title VII’s pre-suit obligations to investigate each claim, make a determination whether each claim was supported by reasonable cause, and offer in good faith to conciliate each claim.  As a sanction for the EEOC’s failure to reasonably investigate and conciliate in good faith, the District Court awarded Defendant nearly $4.5 million in attorneys’ fees and expenses.  On appeal, the Eighth Circuit affirmed in part and reversed in part the dismissal by the District Court.  Following the EEOC’s request for reconsideration and en banc review, the Eighth Circuit vacated its prior opinion and judgment, and issued a new opinion, largely mirroring its prior opinion.  With respect to the EEOC’s pre-lawsuit investigation and good faith conciliation requirements, the Eighth Circuit held that the District Court did not err in dismissing the EEOC’s claims as to 67 women based on the EEOC’s failure to reasonably investigate or conciliate in good faith.  Id. at 671.  The Eighth Circuit noted that the EEOC: (i) did not investigate the claims of any of the 67 women at issue prior to filing its complaint; (ii) did not identify any of the women as members of the class until after it filed the complaint, conceding prior to filing that it did not know the size of the class; (iii) did not make a reasonable cause determination as to the specific allegations regarding any of the 67 women; and (iv) made no effort to conciliate the specific allegations of the 67 women.  Id. at 673-74.  The Eighth Circuit explained that, while the EEOC has significant latitude to investigate claims, where the scope of the pre-litigation efforts were limited, the EEOC “may not use discovery in the resulting lawsuit as a fishing expedition to uncover more violations.”  Id. at 675.  The Eighth Circuit further observed that the history of the litigation suggested that the EEOC had no idea of the size of the class; it was not referenced in its letter of determination or the complaint, and it was clear that the EEOC was using discovery as a tool to identify the pool of claimants.  Id. at 676.  Therefore, the Eighth Circuit concluded that the EEOC did not reasonably investigate the allegations of sexual harassment during the investigation, and was not even aware of the majority of the allegations prior to issuing its letter of determination.  Id.  Accordingly, the Eighth Circuit held that Defendant had no opportunity to conciliate the issues.  Id.  The Eighth Circuit also concluded that, although the District Court could have stayed the claims pending conciliation, it did not abuse its discretion in dismissing the claims where “the EEOC wholly failed to satisfy its statutory pre-suit obligations.”  Id. at 677.  Therefore, the Eighth Circuit affirmed the District Court’s holding that the EEOC had failed to engage in pre-lawsuit investigation and good faith conciliation of each claim it intended to litigate under § 706 of Title VII before filing suit.  With respect to the District Court’s order requiring the EEOC to pay approximately $4.6 million in attorneys’ fees and costs to Defendant, the Eighth Circuit determined that, as it reversed two of the summary judgment awards, leaving several live claims for the EEOC to pursue, Defendant was no longer a prevailing party entitled to its fees.  Id. at 694-95.  Furthermore, the Eighth Circuit concluded that the EEOC had failed to establish sufficient severity or pervasiveness for a hostile environment claim as to all but two of the claimants.  Id. at 688-89.  Accordingly, the Eighth Circuit affirmed in part, reversed in part, and remanded for further proceedings.
Editor’s Note:  The ruling by the Eighth Circuit in EEOC v. CRST Van Expedited, Inc. is the most important ruling in an EEOC case in 2012.  The Eighth Circuit rejected the EEOC’s standard litigation strategy to use pattern or practice lawsuits to “fish” for additional claimants without identifying the array of claimants on whose behalf the Commission has sued an employer.  Although the case applies only to federal district courts within the Eighth Circuit, employers are sure to cite the Eighth Circuit’s ruling in combating the EEOC’s litigation strategies in lawsuits throughout the country.
EEOC v. Evans Fruit Co., Inc., 2012 U.S. Dist. LEXIS 72836 (E.D. Wash. May 24, 2012).  The EEOC brought a pattern or practice action on behalf of a group of female employees, as well as on behalf of a class of unnamed similarly-situated female employees, alleging that Defendant subjected them to a hostile work environment on the basis of their sex.  Defendant moved for summary judgment on the grounds that the EEOC failed to comply with Title VII’s pre-suit investigation and conciliation requirements.  Defendant argued that although the EEOC may seek relief beyond a given charging party and for alleged unlawful conduct beyond that alleged in a charge of discrimination, the EEOC must identify the additional allegedly aggrieved individuals and the alleged wrongdoing during the course of its pre-suit investigation and must conciliate those claims before it files suit.  Id. at *4.  As to Defendant’s pre-suit argument, the Court first noted that the EEOC was not required to specifically identify, investigate, and conciliate each alleged victim of discrimination before filing suit.  Id. *9-10.  The Court held that even though additional class members were ascertained after the EEOC filed suit, the EEOC’s pre-litigation efforts were sufficient to put Defendant on notice of possible class-like claims.  Id. at *11.  As to Defendant’s argument that the EEOC did not meet its statutory obligation to engage in good faith conciliation of the claims it intended to litigate, the Court sided with the Defendant.  The Court first observed that while there was evidence that the EEOC had attempted conciliation, it did not necessarily mean the attempted conciliation was sufficient to show that the EEOC’s conciliation efforts were in good faith.  Id. *15-16.  After reviewing correspondence exchanged between the EEOC and Defendant during the conciliation process, the Court noted that the EEOC’s abrupt declaration that conciliation efforts were “unsuccessful” without any further explanation was unreasonable.  Id. at *21.  The Court observed that a good faith attempt at conciliation required the EEOC to “be more forthcoming regarding the type of damages sought” and suggested that good faith efforts to conciliate include offering “some justification of the amount of damages sought, potential size of the class, general temporal scope of the allegations, and the potential number of individuals . . . alleged to be involved in the harassment.”  Id. at *21-22.  Accordingly, the Court held that the EEOC did not engage in good faith conciliation efforts and granted Defendant’s motion for summary judgment.  In granting Defendant’s motion for summary judgment, however, the Court held that Title VII’s conciliation requirement, while a pre-condition to suit, is not a jurisdictional requirement such that it would compel the Court to dismiss the matter for lack of subject matter jurisdiction.  Id. at *23-24.  Therefore, the Court stayed the matter and ordered the parties to participate in judicially supervised mediation.
Editor’s Note:  The ruling in EEOC v. Evans Fruit reminds employers of the importance in continually requesting investigation findings and engaging in conciliation efforts with the EEOC despite unresponsive replies from the Commission.  Defense counsel's reasonable requests in EEOC v. Evans Fruit highlighted the EEOC's failure to engage in good faith efforts and created a clear record for the Court to rule on in the employer's favor.  As federal courts continue to weigh in on the EEOC’s investigation and conciliation tactics, the ruling in EEOC v. Evans Fruit sends a clear message that employers can add the good faith requirement of investigation and conciliation to their arsenal of defenses.
EEOC v. La Rana Hawaii, LLC, 2012 U.S. Dist. LEXIS 118881 (D. Haw. Aug. 22, 2012).  The EEOC, on behalf of a class of female employees, brought an action against Defendants for alleged violations of Title VII for unlawful discrimination on the basis of sex and for harassment and retaliation.  The EEOC alleged that during the class period, Defendant ALTRES, Inc. (“ALTRES”) was under contract with Defendant La Rana Hawaii, LLC, for employment related services and were joint employers.  Both ALTRES and La Rana moved to dismiss the complaint on the grounds that the EEOC failed to conciliate before filing suit.  ALTRES also moved to dismiss on the grounds that the complaint failed adequately to state a claim.  La Rana also moved to dismiss the discrimination and retaliation claims on the grounds that the complaint failed to adequately plead constructive discharge.  Id. at *42-43.  The Court granted the motions for failure to conciliate.  It also granted the motion for failure to state a claim, but denied the motion to the extent it sought dismissal with prejudice.  With respect to the conciliation issue, the Court stated that in the Ninth Circuit, a genuine investigation, reasonable cause determination, and conciliation were jurisdictional conditions precedent to suit by the EEOC.  Id. at *53-54.  ALTRES argued that the EEOC undermined the conciliation process by refusing to provide information necessary to assess the class claims.  ALTRES contended that as evidenced by the correspondence between the EEOC and ALTRES, ALTRES was willing to negotiate and requested information on the size of the class and identity of the claimants, but the EEOC refused to cooperate.  Along similar lines, La Rana sought dismissal of the complaint contending that the EEOC did not conciliate in good faith.  La Rana argued that the Court should examine the EEOC’s conduct to see if it attempted to conciliate in a manner that demonstrated a willingness to work toward settlement, as a fundamental element of working toward settlement was providing a reasonable amount of information to make settlement a possibility.  The Court remarked that at the hearing on the motions, when it asked the EEOC’s counsel to point out in the record where the EEOC provided Defendants with any information, the EEOC’s counsel was unable to show that the EEOC provided Defendants with anything more than generalities.  Accordingly, the Court concluded that the EEOC failed to conciliate in good faith.  Id. at *73.  The Court then stayed the action and ordered the EEOC to engage in the conciliation process with both ALTRES and La Rana.  The Court also instructed the EEOC to provide Defendants with information such as the number or identity of claimants identified during its investigation, specific incidents of harassment or discrimination, and any other information reasonably necessary for Defendants to evaluate the claims and formulate a reasonable offer of settlement.  The Court also dismissed the complaint for failure adequately to state a claim under Rule 12(b)(6).  It found that the complaint failed to allege sufficient facts to support its theory of joint employer liability.  It also noted that the complaint failed to identify dates of the alleged harassment and discrimination other than to say that they took place since at least in or about 2007.  The complaint also lacked sufficient allegations as to the identity of the alleged harassers.  The Court reasoned that the EEOC cannot offer broad generalizations and must specifically identify the alleged harassers.  Id. at *76.  The Court also held that the complaint failed adequately to allege constructive discharge, as there were insufficient facts that any claimant suffered such intolerable working conditions that she was forced to resign.  Id. at *77.
EEOC v. Service Temps Inc., 679 F.3d 323 (5th Cir. 2012).  The EEOC brought an action alleging that Defendants, a staffing company, refused to permit Jacquelyn Moncada to apply for a warehouse job in violation of the Americans With Disabilities Act (“ADA”).  Moncada, who was deaf, arranged for a sign language interpreter to meet her at the job site to translate when she applied for the position.  Carl Ray, an account manager for Defendant, met Moncada at the proposed job site and told her she could not apply for the position because she was deaf, and that the warehouse environment would be too dangerous.  Moncada attempted to explain that she had had no trouble communicating while working in warehouses in the past, but Ray persisted, advising her that she could not apply.  At trial, a jury found that Defendant violated the ADA by refusing to hire Moncada based on her disability, and the District Court awarded $14,400 in back pay, $20,000 in compensatory damages for emotional pain and suffering, and $68,000 in punitive damages.  The District Court also granted the EEOC’s motion for injunctive relief to restrain Defendant from discrimination against disabled employees.  On appeal, the Fifth Circuit affirmed the District Court’s judgment.  Defendant contended that the District Court lacked subject matter jurisdiction because there was no evidence that Defendant was engaged in an industry affecting interstate commerce.  The Fifth Circuit declined to determine whether the ADA’s “affecting commerce” requirement was a substantive rather than a jurisdictional requirement.  Id. at 330.  It found that Defendant’s advertising the job on an open website with the potential, or even intent, to draw residents of other states to Texas in search of employment was enough to clear the “very low” bar that defined economic activity affecting interstate commerce.  Id. at 330-31.  The EEOC is statutorily required to conciliate in good faith before bringing suit, and Defendant argued that the EEOC had failed to do so by failing to communicate to Moncada Defendant’s offer to help Moncada find other employment.  Defendant, however, did not plead this issue with particularity in its affirmative defenses in accordance with Rule 9(c), and the District Court held that the defense could not be raised for the first time at summary judgment.  The Fifth Circuit affirmed that holding that the pleading deficiency could not be cured by raising the issue in a summary judgment motion.  The Fifth Circuit also ruled that the District Court did not err by refusing to permit Defendant leave to amend its answer to raise this issue because the motion was filed after the time period allowed for amending the pleadings.  Defendant further argued that, because the EEOC failed to provide computations for compensatory or punitive damages under Rule 26(a)(1)(A)(iii), the EEOC should have been precluded from seeking any damages whatsoever.  The Fifth Circuit pointed out that Rule 37(c)(1), which governs sanctions for failing to disclose information under Rule 26, explicitly provided for the curative measure that the District Court imposed (the District Court refused to allow the EEOC to argue a specific damage amount to the jury).  Thus, as Defendant pointed to no case law authority for reversing a jury verdict or eliminating a damages award on that basis, the Fifth Circuit likewise found no reason to do so.  Id. at 334. Defendant also contested the punitive damages award on four grounds.  First, Defendant argued that the punitive damages instruction misled jurors to mistakenly substitute Defendant’s knowledge of the ADA for its agent’s when analyzing the requisite intent.  The Fifth Circuit found, however, that the statements in the District Court’s instruction unambiguously and correctly explained that the jury must examine the agent’s intent in order to impute liability to the company.  Id. at 335.  Second, Defendant argued that the jury only had evidence that it, not Ray, was aware of the ADA’s prohibitions, and thus Ray could not have had the intent that would justify punitive damages.  The Fifth Circuit found the jury did have evidence that Ray was aware of the ADA.  Although Defendant’s highest-ranking employee testified that Defendant had never held training on the ADA, he also testified that workplace discrimination was discussed at Defendant’s semi-annual managers’ meetings.  Moreover, the Fifth Circuit pointed out that Ray was a manager at all times during his employment.  Id. at 336.  Third, Defendant questioned the sufficiency of the evidence that it employed Ray in a managerial capacity and that Ray acted within the scope of his employment when he refused to consider Moncada.  The Fifth Circuit noted that Defendant’s highest-ranking employee, Joe Roberts, testified that Ray was the account manager when Moncada sought employment.  Further, Roberts testified that account managers had the authority to make hiring decisions and were the immediate supervisors for employees working for Defendant’s clients.  Thus, the Fifth Circuit held that the jury reasonably could have found that Ray had the authority to hire and supervise employees and was therefore acting in a managerial capacity.  Id. at 337.  Defendant also argued that Ray acted in violation of Defendant’s policy when he refused Moncada’s attempt to apply for a job.  The Fifth Circuit stated, however, that misapplying a claimed policy was not necessarily a bar to finding that an employee acted within the scope of his employment.  A reasonable jury could find that blocking someone from entering the applicant pool, while on the job, was within the scope of that duty, even if it violated Defendant policy.  Id.  Fourth, Defendant argued that the punitive damages award was excessive.  The Fifth Circuit noted that the District Court reduced a remittitur of the jury’s punitive damages award from $150,000 to twice the compensatory damages and back pay of $68,800.  The Fifth Circuit found that the District Court engaged in a careful and thorough analysis of the issue, and its analysis was considered, fair, and in no way an abuse of discretion.  Id. at 337-38.  Finally, Defendant challenged the District Court’s imposition of injunctive relief.  Defendant maintained that it should not have borne the burden of showing that it would not violate the ADA in the future.  Defendant argued that the EEOC had the burden to support its request for injunctive relief.  The Fifth Circuit observed that the District Court had discretion whether to enter injunctive relief.  Id. at 338.  Defendant also argued that the District Court abused its discretion by requiring it to notify the EEOC, “in perpetuity,” of any instance in which an employee complained of disability discrimination.  The Fifth Circuit, however, did not read the order as extending to an infinite horizon and clarified that the requirement terminated two years from the date of judgment.  Id.
EEOC v. St. Alexius Medical Center, 2012 U.S. Dist. LEXIS 178866 (N.D. Ill. Dec. 18, 2012).  The EEOC brought a complaint on behalf of a former employee of Defendant alleging that Defendant failed to provide the employee with reasonable accommodations for her disability and terminated her employment because of her disability in violation of the ADA.  In its response to the EEOC’s complaint, Defendant asserted as one of its affirmative defenses that the EEOC’s claim was barred because the Commission did not make a sincere and reasonable effort to conciliate in good faith before initiating its lawsuit.  Subsequently, the EEOC moved for judgment on the affirmative defense pursuant to Rule 12(c).  The Court noted a split of authority among the U.S. Courts of Appeals with respect to the standard governing the inquiry into whether the EEOC has satisfied its conciliation obligations, and that the Seventh Circuit had yet to address the standard to be used in evaluating conciliation efforts.  Id. at *3-5.  The EEOC argued that the Seventh Circuit’s decision in EEOC v. Caterpillar Inc., 409 F.3d 831, 833 (7th Cir. 2005), stood for the proposition that the Seventh Circuit had “declared off-limits any judicial inquiry into the adequacy of the EEOC’s pre-suit conciliation efforts.”  Id. at *5.  The Court disagreed, and noted that the Seventh Circuit in Caterpillar simply ruled that Courts are not allowed to review the adequacy of EEOC “probable cause” determinations.  Id.  The Court further observed that the Seventh Circuit said nothing about conciliation in Caterpillar, and in fact, suggested that the EEOC’s pre-suit conciliation obligation was “irrelevant” to its decision.  Id.  However, the Court observed that it did not read Caterpillar as having implicitly disagreed with the consensus among the U.S. Courts of Appeals that the EEOC’s pre-suit conciliation efforts are subject to at least some level of judicial review.  Id. at *5-6.  Nonetheless, the Court decided it was not necessary to determine the appropriate standard of judicial review governing an inquiry into whether the EEOC had satisfied its conciliation obligations because, even under the more deferential standard of review, the EEOC was not entitled to judgment on Defendants’ affirmative defense.  The Court rejected the EEOC’s argument that Defendants’ answer admitted facts demonstrating that a good faith effort was made by the EEOC.  Therefore, the Court held that because the pleadings did not indisputably establish that the EEOC satisfied its statutory pre-suit conciliation obligation, the EEOC was not entitled to judgment on the pleadings relative to Defendants’ affirmative defense.  Accordingly, the Court denied the EEOC’s motion.
 
EEOC v. United Road Towing, Inc., 2012 U.S. Dist. LEXIS 70203 (N.D. Ill. May 11, 2012).  The EEOC brought an action alleging that Defendant terminated the employment of its disabled employees after they had exhausted 12 weeks of medical leave, retaliated against disabled employees who sought rehire, and denied them reasonable accommodation in violation of the ADA and Title VII of the Civil Rights Act.  Subsequent to the filing of charges by two former disabled employees, the EEOC issued a determination letter to Defendant stating that it had committed three violations of the ADA against the two charging parties and against a class of disabled individuals.  The EEOC and Defendant then engaged in conciliation and the EEOC made a settlement demand seeking $2 million in monetary relief for the alleged victims.  Defendant rejected the EEOC’s settlement demand and declined to participate in further conciliation.  The EEOC issued a notice of conciliation failure, and subsequently filed suit.  During discovery, the EEOC identified 17 other similarly-situated employees and made a second offer to negotiate a settlement, which Defendant declined.  Defendant moved for partial summary judgment as to the EEOC’s claims on behalf of the 17 claimants on the grounds that the EEOC had failed to satisfy the statutory prerequisites pertaining to the sufficiency of its investigation and conciliation before filing the lawsuit.  The Court denied Defendant’s motion and ordered a temporary stay of the case to provide the parties an additional opportunity to conciliate. Defendant argued that the EEOC’s investigation was defective because it failed to investigate the claims of 17 other claimants identified in the determination letter.  The Court, however, refused to inquire into the sufficiency of the investigation, observing that case law clearly mandated that the sufficiency of the EEOC’s administrative investigations should not be examined.  The rationale for this prohibition is that if employers were allowed to challenge whether an EEOC investigation provided sufficient reasonable cause for subsequent claims, the focus of employment discrimination litigation would become the EEOC’s administrative efforts, rather than the actual claims of discrimination.  Id. at *10-11.  Defendant further argued that the EEOC’s conciliation efforts were insufficient because it denied an opportunity for Defendant to conciliate with the 17 other claimants, as the EEOC had not disclosed their identity or the nature of their claims prior to filing suit.  To assess the sufficiency of the EEOC’s conciliation effort, the Court employed both the deferential and heightened scrutiny standards of review.  Under the deferential standard, judges do not review the substance of the conciliation process and ask only whether an attempt to conciliate was made.  Under the heightened scrutiny standard, judges review the EEOC’s efforts for reasonableness and responsiveness under all the circumstances.  Although noting that the Seventh Circuit had not ruled or which standard was appropriate, the Court held that it did not matter because summary judgment was not warranted under either standard.  Id. at *14-15.  Defendant argued that the EEOC had misled it to believe that the scope of its conciliation was limited to claims by the two charging parties and to an allegedly illegal medical leave policy.  The Court, however, noted that the EEOC’s determination letter clearly stated that the EEOC’s claims included claims by persons other than the charging parties and pertained to three separate violations of the ADA.  A misunderstanding between the parties concerning the scope of the claims was in part due to EEOC’s failure to clarify its position after receiving communications from Defendant requesting clarifications and in part due to Defendant’s termination of the conciliation process.  The Court concluded that summary judgment could not be granted as both parties were partially at fault for the deficiency in the conciliation process.  Therefore, the Court denied Defendant’s motion and stayed the case to provide the parties an additional opportunity to conciliate the remaining claims in this case.
Editor’s Note:  The Court’s decision in EEOC v. United Road Towing, Inc. stands in stark contrast to the Eight Circuit’s recent decision in EEOC v. CRST Van Expedited, Inc., 679 F.3d 657 (8th Cir. 2012). In that case, the EEOC similarly issued a vague determination that CRST had subjected “a class of employees” to sexual harassment, requested CRST’s assistance in identifying persons who might be part of a settlement, then brought suit without identifying or investigating the experiences of each purported class member.  A panel of the Eighth Circuit rejected the EEOC’s contention that it need only investigate, issue a cause finding, and conciliate “each type of discrimination alleged,” and affirmed dismissal of 67 claims that the EEOC failed to investigate.  Id. at 17-23.The Court did not address the Eighth Circuit’s decision in its ruling – or whether the EEOC must investigate only each “type” of claim – instead finding the scope of the EEOC’s investigation outside of his judicial review.  The Court’s approach effectively would leave employers no method to ensure that the EEOC conducts any investigation prior to suit and little check on the EEOC’s fulfillment of its other statutory prerequisites.  The EEOC touted the decision as authorizing its “sue now, ask questions later” tactics.  The EEOC doubtless will exhaust every available avenue to undermine the Eighth Circuit’s decision and push for broad adoption of the hands-off approach applied by the Court.

C.The Viability Of Various Affirmative Defenses To EEOC Pattern Or Practice Claims
EEOC v. Management Hospitality Of Racine, Inc., 666 F.3d 422 (7th Cir. 2012).  The EEOC brought suit against Management Hospitality, an International House of Pancakes (“IHOP”) franchisee, as well as its owner and its third-party management company, Flipmeastack, on behalf of two teenage servers, Katrina Shisler and Michelle Powell, who worked at an IHOP in Racine, Wisconsin.  The EEOC alleged that the servers were harassed by an older, low-level manager, and that the company failed to respond to their complaints.  A jury found in favor of the EEOC and awarded the servers compensatory and punitive damages.  On appeal, the Seventh Circuit largely upheld the jury’s verdict.  Shisler began working at the Racine IHOP on March 3, 2005.  According to Shisler, whenever she worked with the night manager, Gutierrez, he made sexually charged comments.  She claimed that Gutierrez propositioned her for sex, stared at her body, pressed up against her, and “slap groped” her buttocks.  Id. at 429.  On March 18, 2005, she and two other servers reported Gutierrez’s behavior to an assistant manager, and the assistant manager “blew [them] off” and called them “silly girls.”  Id.  On March 27, 2005, Shisler reported the behavior to the general manager, who also responded with “deaf ears.”  Id.  The district manager eventually conducted his own investigation, determined that Shisler and Powell had complained to the general manager, and terminated the general manager for violating the sexual harassment policy.  A jury found in favor of the EEOC on the sexual harassment and retaliation claims. The District Court upheld the verdict, entered judgment in favor of the EEOC, and imposed an injunction on Flipmeastack. The Seventh Circuit found that a rational jury could have found that Shisler was subjected to harassment that was both severe and pervasive.  The Seventh Circuit found the 10-year age difference between Shisler and Gutierrez relevant, as well as Gutierrez’s position of authority over her.  Although Shisler could only identify three specific instances of sexually harassing comments and conduct by Gutierrez over the four-week period of her employment, the Seventh Circuit determined that the three instances she identified – saying she was “kinky and liked it rough,” propositioning her for sex, and “slap groping” her buttocks – were sufficiently severe to support a jury verdict.  Id. at 433.  The Seventh Circuit also upheld the jury’s rejection of the Faragher/Ellerth affirmative defense.  The Seventh Circuit held that a rational jury could have concluded that Defendants exercised reasonable care by instituting a sexual harassment policy with a reasonable complaint mechanism, and by engaging in prompt and corrective action by investigating the complaints.  However, it found that the evidence also was sufficient for the jury to reach the opposite conclusion.  First, the Seventh Circuit noted that the “mere creation” of a sexual harassment policy will not shield a company from its responsibility to actively prevent sexual harassment in the workplace.  Id. at 435.  A rational jury could have found that the policy and complaint mechanism were not reasonably effective in practice.  For example, Gutierrez violated the policy by engaging in sexual harassment, and the assistant manager and general manager failed to report the harassment after receiving complaints.  Second, although management was required to take sexual harassment training, the evidence suggested that the training was inadequate. The assistant manager testified that she did not receive training herself, even though she was responsible for training new employees. Further, the assistant manager did not report Powell’s complaint because, in her opinion, Powell did not seem to be “afraid” of Gutierrez.  Id.  Third, a rational jury could have concluded that the district manager’s investigation of Gutierrez’s sexual harassment was not prompt.  Shisler complained twice in March, and Powell complained three times in April, and yet the company did not commence its investigation until late May.  The Seventh Circuit opined that this "is not the type of response ‘reasonably likely to prevent the harassment from recurring.”  Id. at 436.  Further, the Seventh Circuit found that a rational jury could have concluded that the policy was not reasonably effective on paper.  It observed that an employer’s complaint mechanism must provide a clear path for reporting harassment, particularly where a number of the workers are teenagers. Flipmeastack’s sexual harassment policy did not provide a point person for complaints; in fact, neither the policy nor the Defendants’ posters identified any names or contact numbers to call in the event of sexual harassment.  The Seventh Circuit also rejected Defendants’ argument that Shisler and Powell unreasonably failed to take advantage of preventative or corrective measures because they did not complain to the district manager. The Seventh Circuit concluded that this argument ignored the terms of Defendants’ own sexual harassment policy, which provided that an employee was required to report improper behavior to “[the employee’s] manager or company representative.”  Id. at 437.  Shisler and Powell first asked Gutierrez to stop his harassing behavior, then reported the harassment to the assistant manager and general manager.  In these circumstances, the Seventh Circuit upheld the punitive damages award.  It noted that, while Defendants’ sexual harassment policy is relevant to evaluating whether an employer engaged in good faith efforts to comply with Title VII, “it is not sufficient in and of itself to insulate an employer from a punitive damages award.”  Id. at 438.  In fact, the Seventh Circuit noted that a rational jury could have concluded that certain policy language – i.e., noting the “severity of knowingly making a false accusation of discrimination or harassment” – was inserted to discourage complaints of sexual harassment.  Id.
EEOC v. PBM Graphics Inc., 2012 U.S. Dist. LEXIS 89309 (M.D.N.C. June 28, 2012).  The EEOC brought an action on behalf of a group of Hispanic temporary workers alleging that Defendant engaged in a pattern or practice of employment discrimination of favoring Hispanic workers over non-Hispanic workers in violation of Title VII.  During the EEOC’s investigation, the EEOC sent Defendant numerous request for information relating to the allegations in the charge.  For more than four years, the Defendant received and responded to the EEOC’s requests for information.  After the EEOC concluded its investigation, it allegedly found evidence that Defendant had discriminated against individuals on the basis of race or national origin.  The EEOC issued its Letter of Determination and invited Defendant to conciliate.  Conciliation efforts failed and, in September 2011, almost six years after the initial charge was filed, the EEOC filed its complaint.  Defendant moved for summary judgment on the grounds that the equitable doctrine of laches barred the EEOC’s suit.  The Court noted that Congress did not establish a statute of limitations for civil actions brought by the EEOC, but where the EEOC’s inordinate delay in litigating a dispute significantly prejudices an employer, judges have the authority to “locate a just result.”  Id. at *70.  The Court explained that the defense of laches requires Defendant to prove lack of diligence by the party against whom the defense is asserted, and prejudice to the party asserting the defense.  The Court noted that the EEOC waited nearly six years before the filing of the charge and the commencement of the lawsuit.  Additionally, the EEOC failed to account for why it needed such a lengthy amount of time to conduct the investigation.  The Court held this delay was not only lengthy, but also unreasonable.  The Court was unable to find that Defendant was prejudiced on the present facts because the EEOC had yet to fully explain its theory of its case, disclose how it calculated evidence of discrimination, or disclose which employees were allegedly discriminated against.  The Court noted that although Defendant pointed to particular employees who had faded memories of events, passed away, and/or left its employment, in the absence of more concrete information from the EEOC about the type of proof it will use to establish its case, Defendant could not determine whether these faded memories, deaths, and departures would result in specific prejudice to its ability to mount a credible defense.  The Court acknowledged Defendant’s argument may have merit.  Therefore, the Court ordered a period of limited discovery confined to two issues, including: (i) the EEOC’s theory of the case, and (ii) any prejudice to Defendant.  The Court concluded that once limited discovery was completed, Defendant could renew its motion for summary judgment.
Editor’s Note:  The Court’s ruling in EEOC v. PBM Graphics Inc. makes clear the EEOC cannot investigate claims for lengthy periods of time without running the risk that its claims may be dismissed under the equitable doctrine of laches. The Court's ruling acknowledges the significant prejudice employers may face if the EEOC drags its feet during the investigation process and specifically discusses the possibility that claims may be dismissed when the EEOC fails to diligently purse its case.  EEOC v. PBM Graphics Inc. and similar cases not only give employers a potential way to dismiss the EEOC’s discrimination claims, but also give employers a bargaining chip to use during the conciliation process before litigation has begun.  By informing the EEOC of the possibility its claims may be dismissed under the equitable doctrine of laches, the EEOC may be more willing consent to a conciliation agreement, thereby helping the employer avoid costly litigation. 
EEOC v. Propak Logistics, Inc., 2012 U.S. Dist. LEXIS 110096 (W.D.N.C. Aug. 7, 2012).  The EEOC brought an action pursuant to Title VII of the Civil Rights Act alleging that Defendant refused to hire non-Hispanic persons for non-management positions at a Wal-Mart distribution center.  Before the lawsuit was filed, and beginning in 2003, the EEOC conducted an investigation of the charge of discrimination.  The investigation included an initial interview with the charging party in August 2003, an interview of Defendant’s witness in August 2003, several requests for information from Defendant during the period of May 2003 to September 2008, interviews with Defendant’s management in April 2004, interviews of potential class members in May and June 2006, and subpoenas issued by the EEOC to third-party entities in late 2007.  Id. at *6-15.  Nearly five years after the initial charge was filed, the EEOC issued a right to sue letter to the charging party in February 2008.  Id. at *11.  Following dismissal of a lawsuit filed by the charging party, a letter of determination from the EEOC finding reasonable cause of discrimination, and a failed conciliation, the EEOC filed its lawsuit in August 2009, almost one year after the conciliation failure, and seven years after the charging party had filed a charge of discrimination.  Id. at *12-13.  Defendant filed a motion for summary judgment based on the defense of laches, arguing that the EEOC’s delay was unreasonable and materially prejudiced Defendant’s defense of the lawsuit.  To prevail on the equitable defense of laches, the Court reasoned that Defendant was required prove: (i) lack of diligence by the EEOC; and (ii) that Defendant suffered undue prejudice as a result.  Id. at *19.  In analyzing the first prong, the Court noted that “lack of diligence” is satisfied where a Plaintiff’s delay is unreasonable.  Id.  The EEOC conceded that there was an almost seven-year delay between the filing of the initial charge of discrimination and the filing of its lawsuit, but argued that the delay was not “unreasonable” because it was actively investigating the charge throughout the seven-year period.  The Court rejected the EEOC’s argument, noting that there is not a particular period of time that is per se unreasonable, but that seven years was too lengthy.  Id. at *20.  The Court determined that even fairly consistent activity by the EEOC during an investigation would not be sufficient to avoid laches if the nature and quality of the investigation do not justify the delay.  Id. at *21 The Court noted that, in the case of Propek, there were significant periods where the EEOC took little or no action toward completing the investigation, and compared the EEOC’s lengthy investigation to an investigation of the same charge conducted by the Department of Justice, which was initiated and completed in less than one year.  Id. at *22.  Based on all the evidence, the Court concluded that the EEOC’s delay was unreasonable.  Next, the Court considered whether Defendant was prejudiced by the unreasonable delay.  The Court noted that the “classic” elements of undue prejudice include unavailability of witnesses, changed personnel, and the loss of pertinent records.  Id. at *25.  In support of its position, Defendant argued that its two key witnesses, hiring mangers during the relevant period, as well as other former employees, were no longer with the company and could not be located.  Id. at *26. Additionally, the charging party’s personnel records were no longer available.  Id. at *28.  Although the EEOC argued Defendant was obligated by regulation to gather and retain the records of all its employees until the charge was completely resolved, the Court found this argument unavailing, noting that “[a]s a matter of law, [Defendant] does not have an obligation to maintain its employee records indefinitely after the filing of a charge with the EEOC.  Id. at *30.  Finally, Defendant argued that the EEOC’s delay in prosecuting the suit increased Defendant’s potential liability for back pay to a class of individuals.  Id. at *31.  Because the EEOC delayed in its investigation, the potential back pay award for each class member increased daily.  Id. at *31.  Taking Defendant’s arguments into consideration, the Court noted that “the EEOC has dealt [Defendant] a double-fisted blow.  The passage of time has hindered [Defendant] in [its] ability to prevail on the merits while at the same time inflating the potential damages [Defendant] face[s] if [it] do[es] not prevail.”  Id. at *32.  Finding sufficient evidence of material prejudice, the Court dismissed the EEOC’s lawsuit against Defendant with prejudice.
Editor’s Note:  The ruling in EEOC v. Propak Logistics, Inc. is one of the most significant in EEOC litigation in 2012 in terms of application of the laches defense.  A dismissal with prejudice is a rare remedy for such a defense.

D.The EEOC’s Attempts To Bifurcate Discovery
EEOC v. New Indianapolis Hotels, LLC, 2012 U.S. Dist. 12546 (S.D. Ind. Feb. 1, 2012).  The EEOC brought an action on behalf of two groups, a group of applicants and a group of former employees, alleging racial discrimination at Defendants’ Indianapolis Hampton Inn facility.  The EEOC’s suit encompassed claims for discriminatory/retaliatory termination of African-American housekeepers, disparate wages and hours for African-American housekeepers, and hiring discrimination with respect to African-American applicants for housekeeping positions.  The EEOC also alleged that Defendants engaged in record-keeping violations.  The EEOC requested the Court to bifurcate discovery into two phases, citing the different groups and the relative size of each.  Phase one would consist of: (i) employee termination claims; (ii) employee wage/term and conditions claims; (iii) liability with respect to the hiring claim; (iv) the record-keeping violations claim; (v) punitive damages; and (vi) injunctive relief.  Phase two would determine compensatory damages for the applicant class members.  Id. at *2.  The Court denied the EEOC’s motion.  The EEOC argued that trial and discovery should be bifurcated in the interest of judicial economy, stating that pre-trial depositions and presenting evidence of individual applicants’ damages at trial was overwhelming, expensive, and impractical for both parties before a liability finding had been made.  The Court remarked that presenting evidence of damages to a jury before a finding of liability was, with respect to a class of this size, “putting the cart before the horse.”  Id. at *3.  The presentation of evidence as to damages for over one hundred applicant class members may distract the jury from making its antecedent determination of liability.  By contrast, splitting trial into two separate phases would enable to jury to focus on the discrete tasks before it.  To that extent, the Court agreed with the EEOC that there should be a liability phase and damages phase at trial.  Id.  The Court pointed out, however, that bifurcation of discovery resulted in an even greater inefficiency, such as delaying discovery on applicant class members’ individual damages until after liability was decided (which would necessitate a separate jury be empaneled to decide damages).  Empaneling and familiarizing a new jury burdened the Court and the parties far more than unified discovery did.  The Court noted that the use of one jury also addressed the EEOC’s arguments for determining punitive damages in phase one.  If there were two juries, deciding punitive damages in the second phase would be unduly wasteful, since the parties would have to present evidence presented at the liability phase again in order to assist the trier in making its punitive damages determination.  Accordingly, if there was one jury, the parties need not revisit the evidence produced in the first phase.  Id.  The Court thus concluded that it would not bifurcate the discovery, and following the determination of liability in the first phase, the same jury would assess compensatory and punitive damages in the second phase.
Editor’s Note:  The ruling in EEOC v. New Indianapolis Hotels, LLC is believed to be the third ruling rejecting the EEOC’s “bifurcation of punitive damages in Stage I” theory.  The EEOC has utilized this strategy to create leverage and to force employers in pattern or practice litigation to face the prospect of unlimited punitive damages while a jury considers liability issues.  The decision joins two previous rulings – EEOC v. Sterling Jewelers Inc., 2011 U.S. Dist. LEXIS 44255 (W.D.N.Y. April 25, 2011), and EEOC v. McCormick & Schmick’s, 2088 U.S. Dist. LEXIS 112283 (D. Md. Nov. 4, 2008) – as the defense precedents rejecting the EEOC’s bifurcation theory.

IV.DISCOVERY IN EEOC CASES
A.The Proper Scope Of Discovery In An EEOC Lawsuit
EEOC v. Abercrombie & Fitch Stores, Inc., Case No. 11-CV-3162 (N.D. Cal. Oct. 25, 2012).  The EEOC brought an action under Title VII of the Civil Rights Act and the California Fair Employment and Housing Act on behalf of Plaintiff-Intervener Umme Hani Khan, an observant Muslim and former employee of Defendant’s Hollister store.  Defendant had told Khan that her hijab, a headscarf, violated the company’s “Look Policy,” an internal dress code, and asked if she could remove it while working.  Id. at 1.  Khan refused citing religious beliefs.  Khan was suspended and subsequently terminated for refusing, as a condition of her employment, to remove her hijab.  The EEOC requested all documents relating to employee requests made in any of Defendant’s stores, to deviate from the Look Policy, all documents that reflected or otherwise related to Hollister’s consideration and/or disposition of the requests, all documents that reflected or otherwise related to all employee requests, made in any Hollister store, for accommodation of religious attire, and documents relating to Hollister’s consideration and/or disposition of the requests for accommodation of religious attire.  Id. at 2.  The Court denied the request for production.  The Court reasoned that the records at issue were not likely to lead to the discovery of admissible evidence with respect to disparate treatment claims.  Further, the requests were overly broad to the extent that they sought documents relating to any request to deviate from the policy, not simply requests that were related to head scarves, and  to the extent that they sought documents that post-dated Khan’s termination date.  Accordingly, the Court denied the EEOC’s request for production of documents.
EEOC v. American Samoa Government, 2012 U.S. Dist. LEXIS 144324 (D. Haw. Oct. 5, 2012).  A former American Samoa Government (“ASG”) employee, Eseneiaso Liu, filed a charge of discrimination with the EEOC, alleging, among other things, that Defendant discriminated against her on the basis of her age.  Specifically, Liu claimed that the Director of the ASG’s Department of Human Resources “announced in a staff meeting that all employees (50 years and older) should retire and let the younger generation take over their jobs.”  Id. at *4.  Liu claimed that the Director subsequently reassigned her position and placed a younger male in her previous position.  Id.  As part of the EEOC’s investigation into the matter, the Commission interviewed eight employees within the Department of Human Resources.  During the interview process, the EEOC identified another employee, Manuia Lacumbra, who believed that the Director transferred her to a less desirable position due to her age and then filled her position with a younger employee.  Id. at *7.  The EEOC also sought various documents from Defendant, all of which related only to the employees and policies within the Department of Human Resources.  Id. at *8.  After Defendant produced the requested information, conciliation efforts commenced.  During the conciliation process, the EEOC only sought monetary relief on behalf of Liu as the charging party, and Lacumbra as the purported class member.  Id. at *9.  As to remedial relief, the EEOC requested, among other things, “an effective anti-discrimination and harassment policy and reporting procedure [that] shall be issued annually to all . . . employees[.]”  Id.  Ultimately, conciliation efforts failed and the EEOC filed a lawsuit.  In its complaint, the EEOC only identified Liu and Lacumbra as claimants.  Yet, during discovery, the EEOC attempted to cast a wider net by seeking information relating to all of Defendant’s employees “its 5,000 employees spanning the ASG’s thirty-three departments.”  Id. at *13.  Defendant filed a motion for partial summary judgment, asserting that the EEOC’s pre-litigation efforts only provided it with notice of age discrimination claims within the Department of Human Resources.  In other words, Defendant asserted that the EEOC did not provide it with sufficient notice of the potential scope of the claims and therefore, all claims beyond the scope of the Department of Human Resources must be dismissed.  Id. at *14.  The Court first recognized that “the EEOC’s investigation must occur within the scope of the charge -- that is, it must reasonably grow out of the charge underlying it, [and] a lawsuit must be like or reasonably related to the underlying EEOC charge.” Id. at *18.  Because the EEOC only investigated and conciliated alleged acts of age discrimination within the Department of Human Resources, the Court held that the EEOC did not sufficiently provide Defendant notice that it would use discovery devices to uncover government-wide claims.  Id. at *19. The Court noted the specific downfalls in the EEOC’s pre-suit tactics: “the EEOC did not seek information regarding whether the [Director’s] reassignment of Liu and Lacumbra could be tied to a larger ASG policy, and did not seek information regarding any other departments within the ASG.”  Id. at 23. The Court reasoned that the scope of the EEOC’s conciliation efforts were similarly limited to the Department of Human Resources because it only sought monetary relief on behalf of Liu and Lacumbra.  Id.  Thus, the Court rejected the EEOC’s attempt to use broad discovery to identify additional class members.
EEOC v. DHL Express (USA), Inc., 2012 U.S. Dist. LEXIS 155722 (N.D. Ill. Oct. 31, 2012).  The EEOC brought an action on behalf of 94 claimants alleging that Defendant, an international shipping company, discriminated against its African-American drivers and dockworkers based on their race by giving them less desirable, more difficult, and more dangerous route and dock assignments than their Caucasian counterparts and by assigning African-American drivers to routes in predominately African-American areas, in violation of  Title VII and 42 U.S.C. § 1981a.  Defendant requested that the Court order the EEOC to produce all claimants for deposition, arguing the deposition testimony to date was vague, filled with generalities, and in several instances inaccurate.  Moreover, Defendant argued that, because there was no standard as to what a “more dangerous assignment” is, what defined a “Black area,” and no objective criteria for what constituted “less desirable,” each claimant’s individual testimony was pivotal to establishing the facts necessary for Defendant to defend itself against the allegations the EEOC had put forward.  Id. at *3.  The Court granted Defendant’s motion.  First, the EEOC claimed that deposing each claimant was unduly expensive.  The Court pointed out that the situation in this case was not unique, and in other EEOC actions the EEOC had been ordered to make over twice as many claimants available for deposition.  The Court opined that it would not jeopardize Defendant’s opportunity to defend itself in order to accommodate the expense of the EEOC’s litigation strategy.  Id. at *6-7.  Second, the EEOC argued that there was no requirement for it to prove that each claimant was subjected to an adverse employment action.  The Court stated that the case required more than simply showing that segregation occurred, as there had to be an effect on the claimant.  The Court found the testimony about the individual claimants’ experiences and their choices were relevant to the adverse action analysis necessary for Defendant to defend against the claims.  Moreover, the Court maintained that Defendant should be able to probe and cross-examine the claimants on their claims, which a deposition afforded them the leeway to do.  Id. at *7-8.  Third, regarding the EEOC’s claim for damages, the Court stated the EEOC must prove that each individual claimant was subject to the discriminatory policy, and in this case that meant proving each claimant suffered a materially adverse employment action and their “garden variety” emotional distress damages.  Id. at *8-9.  Further, the Court pointed out that the materially adverse action analysis must include whether the claimant felt their particular route assignment was discriminatory.  The Court found that each claimant had a role in choosing the assignment he or she received, including what station and time slot he or she bid into, whether he or she asked for a specific route or asked to be taken off of a specific route, and whether the claimant had knowledge of the area covered by particular routes.  The Court remarked that the EEOC’s vignettes did not make clear the information necessary to understand each claimant’s preferences and the role those preferences played in the assignments he or she was given.  Id. at *9-10.  The EEOC claimed that damages testimony was unnecessary because it was only pursuing garden variety damages for each claimant.  The Court, however, held that those were still individual damages claims that the EEOC must prove, and Defendant was entitled to probe for a more specific understanding.  The EEOC argued that additional depositions were duplicative as Defendant had, or should have, employment records detailing where and when all the claimants worked.  The Court found it necessary to determine each claimant’s route and task assignment via deposition in an effort to determine if the employee deemed it a discriminatory position or not.  Id. at *12-13.  Finally, the EEOC maintained that the inaccuracies were minor and further depositions were still unnecessary.  The Court observed, however, that evidence of several important distinctions and insufficiencies that affected the relevance and weight of the claims was apparent when contrasting some of the interrogatory answer vignettes to the deposition testimony.  Id. at *13.  In addition, the EEOC claimed that events described in its vignettes that took place prior to 2005 were relevant as background evidence.  The Court concluded, however, that because the EEOC vignettes generally did not make a distinction between claims that occurred before the relevant time frame or at relevant stations, Defendant must be allowed to depose the claimants in order to properly understand the scope of their claims.  Id. at *14.
EEOC v. Evans Fruit Co., Inc., 2012 U.S. Dist. LEXIS 11500 (E.D. Wash. Jan. 27, 2012).  The EEOC brought an action on behalf of the current and former employees alleging sexual harassment at Defendants’ ranch.  On June 24, 2010, the Court entered a temporary restraining order (“TRO”) against Defendants, and on October 26, 2010 it granted a preliminary injunction.  On November 23, 2011, the EEOC moved to continue the deadline for identifying class members, and on December 15, 2011, the EEOC applied for an order to show cause, contending that Defendant Marin and Defendant Evans Fruit and its counsel: (i) had intimidated and improperly coerced potential class members to provide favorable testimony in favor of Defendants; (ii) interfered with the EEOC’s efforts to locate witnesses and class members, coerced current and former employees to provide favorable evidence, instructed potential class members that they could not confer with the EEOC’s attorneys, and influenced testimony by promising continued or future employment with Defendants; and (iii) attorneys for Defendant Evans Fruit failed to inform three individuals that they were eligible potential class members, and instead made promises of employment or offered assistance with securing employment.  The Court denied the EEOC’s motions.  The Court noted that all of the current and former employees of Evans Fruit on whose allegations the EEOC relied in seeking an order to show cause were now formally part of the class on whose behalf the EEOC was seeking relief for alleged sexual harassment.  The Court found those employees were actual class members who had joined in the litigation despite any alleged intimidation or coercion and in their capacity as class members they clearly did not intend to provide favorable testimony on behalf of Defendants.  Specifically, the Court observed that in their declarations, none of those class members asserted they were asked to do something or forego anything in exchange for some type of benefit.  Further, none of them contended they were offered to be paid off, were in fact paid off, or were retaliated against in any fashion, including being fired from employment.  Moreover, none of them contended they were afraid to pursue their claims because of any conduct by Defendant or its counsel.  Thus, the Court pointed that, by becoming class members, they were pursuing those claims.  The Court also noted that much of what the EEOC relied on in seeking an order to show cause concerned alleged events which preceded the Court’s October 2010 injunction and dated back as far as 2006.  The Court found that those alleged events could not constitute violations of the injunction.  Regarding events that allegedly occurred after October 2010, the Court concluded that the evidence presented was not clear and convincing so as to warrant issuance of an order to show cause.  The Court’s preliminary injunction order did not preclude attorneys for Evans Fruit from interviewing current and former employees and those attorneys were not obligated to inform those individuals that they might be potential class members.  Thus, the Court found that as those individuals were now actual class members who intended to testify against Defendants at trial, it was not apparent how their anticipated trial testimony had been influenced or could be influenced in favor of Defendants, even assuming any promises of employment were made to them.  Finally, the EEOC contended that Evans Fruit failed to comply with the Court’s directives as to how the TRO and the preliminary injunction order were to be distributed and published.  The Court pointed out that the orders were self-explanatory and there was nothing indicating that Evans Fruit failed to comply with them.  The TRO issued in June 2010 specifically detailed the notice requirements with which Evans Fruit needed to comply; the EEOC, however, never raised any issue about non-compliance at the preliminary injunction hearing.  The Court concluded that, in any case, the October 2010 preliminary injunction order subsumed and superseded the June 2010 TRO.
EEOC v. Fry’s Electronics, Inc., 2012 U.S. Dist. LEXIS 92203 (W.D. Wash. July 3, 2012).  The EEOC filed a complaint on behalf of two of Defendant’s employees who alleged that Defendant, a chain of nationwide retail electronic stores, engaged in unlawful employment practices in violation of Title VII of the Civil Rights Act of 1964.  The EEOC claimed that Defendant subjected an employee to a hostile work environment because the assistant manager sent one employee sexually harassing and unwanted text messages with invitations to his house and offers of alcohol.  The EEOC also claimed that Defendant fired another employee in retaliation for reporting the manager’s sexual harassment.  The EEOC filed several motions to compel Defendant to turn over information, company records, and computer hard drives relevant to the case.  During a deposition, the EEOC learned that Defendant investigated prior accusations against the assistant manager for sexual harassment, but that Defendant withheld the files and the notes from the EEOC by “raising unfounded objections and ‘negotiating’ a narrowing of the discovery requests.”  Id. at *2.  Before a related arbitration, Defendant finally overturned the information, but it redacted phone records that were central to the sexual harassment claims against the assistant manager.  Id. at *4.  The EEOC moved for sanctions against Defendant for discovery abuses.  Finding that Defendant violated discovery rules, the Court granted the EEOC’s motion and held that Defendant engaged in a systematic effort to make it difficult for Plaintiffs to pursue their claims and/or to destroy evidence that was adverse to the Defendant.  Id. at *6.  In determining whether to strike Defendant’s answer and enter default judgment against it, the Court considered five factors articulated in Rule 37(b), including: (i) the public’s interest in quickly resolving the litigation; (ii) the Court’s interest in managing its docket efficiently; (iii) the risk of prejudice to the EEOC for seeking sanctions; (iv) the public policy in favor of considering cases on the merits, and; (v) the availability of less drastic sanctions.  Id. at *8-9.  After determining that each factor supported entry of dispositive sanctions, the Court struck Defendant’s affirmative defenses related to its efforts to prevent and correct harassment in the workplace, and the employees’ alleged failure to utilize protective and corrective opportunities.  The Court also ordered documents related to prior complaints of sexual harassment involving the alleged harasser be admitted at trial and sanctioned Defendant $100,000.  The Court concluded by staying the matter, pending the verification and certification of previous discovery requests and the appointment of a special master to review Defendant’s document retention.
EEOC v. Global Horizons, Inc., Case No. 11-CV-3045 (E.D. Wash. Mar. 1, 2012). The EEOC brought an action alleging that Defendants violated Title VII and Title I of the Civil Rights Act by engaging in unlawful employment practices, including discrimination and harassment of Thai and Asian individuals hired to perform agricultural work.  In September 2010, a grand jury in Hawaii indicted Mordechai Orian, the owner of Defendant Global, and others with conspiring to hold approximately 400 Thai nationals in a condition of forced labor and service in violation of 18 U.S.C. §§ 371 and 1589.  Thereafter, a superseding indictment was filed charging Orian and seven others with conspiracy to engage in forced labor relating to conduct at farms in Hawaii, Washington, and other states.  The EEOC sought to stay discovery in this case pending resolution of the criminal case, which the Court denied.  In the meantime, the EEOC brought a similar action in Hawaii against Defendants and five other Hawaiian businesses; the EEOC was granted a discovery stay as to Defendant Global but denied a stay as to all other Defendants.  The Department of Justice (“DOJ”) then moved to intervene for the purpose of seeking a litigation stay and for stay of civil discovery, which the Court granted in part and denied in part.  The DOJ sought leave to intervene under Rule 24(a)(2).  The Court found the DOJ’s motion to intervene for purposes of seeking a litigation stay was timely because discovery had yet to commence.  In addition, the DOJ had a significant interest in ensuring that it complied with its discovery obligations.  The Court stated that discovery in this civil lawsuit, including depositions of the criminally-charged Defendants and Thai workers, may impede the DOJ’s ability to ensure that it complied with its discovery obligations.  Further, although the EEOC is a federal government agency, it could not adequately protect the DOJ’s interest.  Id. at *4.  Accordingly, the Court granted the DOJ leave to intervene.  The DOJ also sought a stay of the civil litigation until the criminal case was resolved.  The Court noted that when deciding whether to stay the civil litigation or allow a simultaneous civil proceeding, it may consider several factors, including: (i) the extent to which Fifth Amendment rights may be implicated; (ii) the opposing party’s interests and prejudice resulting from a stay if entered; (iii) the impact on the Court’s interests; (iv) the impact on non-parties; and (v) the interests of the public in the pending civil and criminal proceedings.  The Court considered those factors under the totality of the present record and granted a limited, modifiable discovery stay.  Id.  The Court found it would not stay motions practice or the required Rule 26(a)(1)(A) initial disclosures, and it stayed discovery only until November 1, 2012.  The Court concluded Defendants would suffer undue prejudice from an extended discovery stay if the criminal case was continued.  
EEOC v. Global Horizons, Inc., 2012 U.S. Dist. LEXIS 33346 (D. Haw. Mar. 13, 2012). The EEOC brought an action alleging that Defendants Global Horizons, and other Hawaiian businesses (“moving Defendants”) violated Title VII of the Civil Rights Act by engaging in unlawful employment practices, including discrimination and harassment, towards Thai and Asian workers.  In September 2010, a grand jury in the District of Hawaii indicted Mordechai Orian, the owner of Defendant Global, and others (“the Criminal Defendants”) with conspiring to hold hundreds of Thai workers in a condition of forced labor and servitude through prohibited means.  Thereafter, a superseding indictment was filed charging Orian, and seven others, with conspiracy to engage in forced labor, amongst other crimes.  The Court had granted the EEOC a stay of discovery as to Defendant Global but denied a stay as to the moving Defendants.  The United States then moved to intervene in the case as of right under Rule 24(b)(1), and for stay of civil discovery, which the Court granted in part and denied in part.  The Court found the Government’s motion was timely as the civil action was still in its early stages.  The Court pointed out that although that action was filed more than ten months ago, the parties were still litigating the sufficiency of the pleadings and no answers had been filed; no discovery had yet occurred; and no trial date had been set.  The Court found that under those circumstances, there was no prejudice to the moving Defendants.  Further, there were questions of fact common to both the civil and criminal cases regarding the treatment of the Thai workers recruited by Defendant Global.  Moreover, the Court noted that the Government is routinely permitted to intervene in a civil case in order to seek a stay of civil proceedings pending completion of a related criminal matter.  Id. at *9.  Accordingly, the Court granted the Government’s leave to intervene.  The Government also sought a stay of the civil litigation until the criminal case was resolved.  The Court previously had granted the EEOC’s motion to stay with respect to Defendant Global but denied a stay as to the moving Defendants.  In reaching that conclusion, the Court had observed that the moving Defendants had little, if any, connection to the criminal proceedings whereas the relationship between Defendant Global and the Criminal Defendants was substantially less attenuated.  Id. at *11-12.  The Government now moved to stay civil discovery as to all parties until the end of the criminal action.  The Court noted that the Ninth Circuit had laid out a multi-factor balancing test for determining when such a stay was appropriate and found the factors most relevant in this case were the moving Defendants’ interest in the speedy resolution of the action and the interest of the Government as intervenor in the prosecution of the parallel criminal case.  Id. at *12-13.  The Government argued that permitting civil discovery to proceed would impede the Department of Justice’s ability to ensure that it complied with its discovery obligations.  The Court maintained, however, that those conclusory assertions were not sufficient to establish the “substantial prejudice” that was necessary to warrant granting a stay.  Id. at *14.  The Court noted that such a stay was improper absent a specific showing of prejudice that could not be remedied by anything other than a complete stay of the civil proceedings.  Thus, the Court remarked that while the Government may experience some hardship if the civil and criminal actions proceeded simultaneously, generalized and speculative concern did not, in and of itself, outweigh the very real hardship that would be visited upon the moving Defendants if discovery was completely stayed in the civil case for the next several months.  Id. at *15-16.  The Court observed that the EEOC charged the moving Defendants with very serious allegations of abuse and employment discrimination in violation of Title VII and there was substantial publicity surrounding both the civil and criminal action.  The Court pointed out, therefore, that the moving Defendants had a strong interest in being able to defend themselves against the EEOC’s allegations as soon as possible and a complete stay of discovery would substantially prejudice the moving Defendants’ interest in the speedy resolution of the claims against them.  Id. at *16.  Furthermore, the investigations underlying both proceedings had been going on for years, and the litigation might continue for years to come.  Accordingly, the Court concluded that while some of the Government’s concerns may have merit, a complete stay of civil discovery pending resolution of the criminal case was not warranted.  The Court found the preferred course under those circumstances was for the Court to evaluate the EEOC’s specific objections to discovery requests as they arose and impose protective orders, seal interrogatories, impose a stay for a finite period of time, or limit a stay to a particular subject matter, if such remedies were warranted.
EEOC v. Global Horizons, Inc., 2012 U.S. Dist. LEXIS 76705 (D. Haw. Mar. 31, 2012).  The EEOC brought an action pursuant to Title VII of the Civil Rights Act, 1964 of the Civil Rights Act, 1991, alleging that Defendants engaged in a pattern or practice of national origin and race discrimination, harassment, and retaliations, by subjecting Thai and Asian workers to severe abuse.  The EEOC asserted that Defendant Global recruited the claimants to work at their farms and required them to pay substantial recruitment fees which created an insurmountable debt for them.  When the claimants reached the United States, Global confiscated their passports and subjected them to uninhabitable housing, insufficient food and kitchen facilities, inadequate pay, significant gaps in work, visa and certification violations, and suspension, deportation and/or physical violence.  Id. at *5.  The EEOC alleged that Global threatened deportation if the claimants complained, and harassed them on a regular basis.  Upon the Court’s prior order granting the motions to dismiss all of the claims against Defendant A&B and the retaliation claims against Defendants Mac Farms, Kelena Farms, Del Monte, Maui Pineapple, Kauai Coffee, A&B, and MZB, and denying the motions to dismiss the balance of the claims, Defendants Del Monte and Kelena Farms filed a motion for reconsideration.  Del Monte contended that the complaint did not plead facts sufficient to support an allegation of pattern or practice discrimination against Del Monte.  The Court denied Del Monte’s motion.  The Court noted that the factual allegations regarding the degree of control that Del Monte had over the terms and conditions of the claimants’ employment coupled with the allegations of repeated, abusive, and discriminatory practices by Global toward the claimants on Del Monte’s farm gave rise to a reasonable inference that Del Monte knew, or should have known, that Global discriminated against the claimants on Del Monte’s farm.  Id. at *13.  Specifically, the EEOC had alleged that the claimants lived in overcrowded and inhumane conditions on Del Monte’s farm, that a large group of the claimants were deported while working at Del Monte because of Global’s non-compliance with the requirements, that the claimants at Del Monte were paid less than non-Thai workers or not paid for the work they performed and did not receive their pay on time, that the claimants did not receive the amount of work they were promised and received demeaning job assignments, that the claimants at Del Monte were subjected to verbal and physical abuse, exorbitant and/or unlawful recruitment fees, confiscation of passports, insufficient food, threats, and intimidation, and that the claimants were subjected to a curfew unlike non-Thai workers.  Id. at *12-13.  The Court found the allegations sufficient to state a plausible ground for relief.  The Court noted that the allegations of abuse coupled with the degree of control that Defendants Mac Farms, Captain Cook, and Maui Pineapple had over the terms and conditions of the claimants’ employment gave rise to a reasonable inference that Defendants knew, or at the very least should have known, that Global’s abusive and discriminatory treatment of the claimants was its standard operating procedure.  The EEOC had made specific allegations demonstrating each Defendant’s direct mistreatment towards the claimants on their farms, which included uninhabitable and overcrowded living conditions on the farms, cheating the claimants on their hours, and threatening to deport and prohibiting the claimants from contacting outsiders.  Id. at *18.  The Court found the allegations more than sufficient to state a claim of pattern or practice discrimination against Defendants Mac Farms, Captain Cook, and Maui Pineapple.  For the same factual reasons, the Court also denied Defendant Kelena Farms’ motion to reconsider the order denying its motion to dismiss the pattern or practice claim.  The Court, however, granted Defendant Kelena Farms’ motion to reconsider the portion of the order denying dismissal of the constructive discharge claim.  In its order, the Court had found that the facts were sufficient to state a hostile work environment and that the alleged unlawful employment practices were sufficiently intolerable such that a reasonable person would have felt compelled to resign.  Id. at *27-28.  Defendant Kelena Farms argued that there were no allegations of unlawful employment practices toward the claimants by Global that physically occurred at Kelena Farms’ farm so as to give it actual or constructive knowledge.  The Court agreed that in order to establish a constructive discharge claim, the EEOC must establish that the employee actually quit.  Id. at *29.  Because the EEOC did not allege that any of the claimants actually resigned, the Court concluded that the Commission failed to state a constructive discharge claim against Kelena Farms.  The Court, however, recognized that the collection of facts had demonstrated a sufficiently severe pattern of on-going and persistent mistreatment toward the claimants, and therefore granted leave to the EEOC to properly allege the dismissed claims.

B.The Availability Of Discovery Against The EEOC Relative To Its Own Personnel Practices
EEOC v. Freeman, 2012 U.S. Dist. LEXIS 179183 (D. Md. Dec. 19, 2012).  An African-American female applicant filed an EEOC charge of discrimination in January of 2008, asserting that Defendant discriminated against her on the basis of her race when it rejected her employment application based on her credit history.  After the EEOC began investigating the charge, it expanded its investigation to include Defendant’s use of criminal history information for all applicants.  The EEOC subsequently filed suit alleging a nationwide pattern or practice of racial discrimination based on the Defendant’s use of criminal background checks in the hiring process.  In March of 2012, Defendant served the EEOC with its Notice of Rule 30(b)(6) Deposition requesting the EEOC to produce a representative to testify about a number of topics, including the Commission’s own hiring procedures.  The EEOC objected and sought a protective order. It argued that Defendant’s requested deposition would not reveal information relevant to its claims and defenses.  The Court denied the EEOC’s motion and found that the deposition could produce information relevant to Defendant’s argument that considering applicants’ criminal backgrounds and credit histories is a business necessity.  Similarly, the Court was not persuaded by the EEOC’s argument that the Court should prohibit the deposition regarding its own hiring procedures. Accordingly, the Court denied the EEOC’s protective order.  Thereafter, Defendant deposed one of the EEOC’s witnesses.  At the deposition, Defendant asked questions regarding the EEOC’s policy guidance and regulations pertaining to the legal standard applicable to a Title VII disparate impact challenge to an employer’s use of arrest or conviction records in making hiring and other selection decisions.  The Defendant also attempted to depose the witness regarding the EEOC’s policies relating to the applicable legal standard to challenge an employer’s use of credit history or other financial records in making hiring and other selection decisions.  During the deposition, on five occasions, the EEOC’s counsel instructed the witness not to answer questions posed by defense counsel.  Accordingly, Defendant moved to compel the EEOC to provide a designee for a second deposition to answer the challenged questions.  Defendant argued that the EEOC’s counsel improperly instructed the witness not to answer its questions.  The EEOC responded that the requested information should not be compelled because it was outside the scope of the Rule 30(b)(6) deposition, not relevant, and privileged.  The Court held that three of Defendant’s questions were plainly outside the scope of the Rule 30(b)(6) notice of deposition because they were not specified in the Rule 30(b)(6) notice, and allowing the questions “would be to reopen discovery after it has been closed.”  Id. at *18.  As for the fourth question that Defendant challenged, the Court held that it was proper for the EEOC’s counsel to instruct the witness not to answer because “privilege is an appropriate ground for instructing a deponent not to answer a question.”  Id. at *20.  The Court held that the fifth and final question was reasonably calculated to lead to the discovery of admissible evidence and therefore the EEOC was not justified in instructing the witness not to answer on relevancy grounds.  Nevertheless, the Court held that it was unnecessary to compel an additional deposition because “further questions would be redundant . . .”  Id. at *26.  Accordingly, the Court denied Defendant’s motion to compel.
EEOC v. Freeman, 2012 U.S. Dist. LEXIS 114408 (D. Md. Aug. 14, 2012).  An African-American woman filed an EEOC charge of discrimination in January 2008, asserting that Defendant discriminated against her on the basis of her race when it rejected her employment application based on her credit history. After the EEOC began investigating the charge, it expanded its investigation to include Defendant’s use of criminal history information for all applicants. The parties’ attempts at conciliation were unsuccessful, and the EEOC eventually filed suit alleging a nationwide pattern or practice of race discrimination based on the Defendant’s use of criminal background checks. After limited discovery, the Defendant brought a motion for partial summary judgment, which the Court granted.  Defendant contended that, for claims that were not part of the original charge, the 300-day statute of limitations in Section 706 of Title VII should run – not from the date of the original charge – but from the date that the EEOC notified the company that it was expanding its investigation to encompass new claims.  On March 27, 2012, Defendant served the EEOC with its notice of Rule 30(b)(6) deposition requiring the EEOC to produce a representative to testify to a number of topics.  Defendant identified key issues that it would inquire about during the deposition, including the EEOC’s policies on an employer’s use of credit history or arrest records in hiring; its “policies and justifications for considering arrest and credit records in hiring;” and the Commission’s “adjudicative procedures used during the credentialing and suitability decision making process.”  Id. at *2.  The EEOC argued that Defendant’s requested deposition would not reveal relevant information relevant to its claims and defenses, and the EEOC moved the Court for a protective order.  Noting that motions for protective orders are “regarded unfavorably” by Courts, the Magistrate Judge denied the EEOC’s motion and found that the Defendant’s deposition could produce information relevant to its argument that considering applicants’ criminal backgrounds and credit histories is a business necessity.  First, the Court reasoned that if the EEOC “uses hiring practices similar to those used by Defendant, this fact may show the appropriateness of those practices, particularly because Plaintiff is the agency fighting unfair hiring practice.”  Id. at *6.  Further, the Court was not persuaded by the EEOC’s argument that the Court should prohibit the deposition regarding its hiring procedures because the EEOC does “not formulate or conduct” all of its hiring procedures.  Id. at *9.  Rather, the Court relied on facts that show that the EEOC is in fact involved in the hiring process. Thus, the Court reasoned that Defendant’s depositions would provide relevant information.  Id.  Finally, the EEOC argued that a protective order was appropriate because the EEOC was deposed on similar issues in another case entitled EEOC v. Kaplan Higher Education Corp., 2011 U.S. Dist. LEXIS 57829 (N.D. Ohio May 27, 2011).  That case is thought to be the first time the EEOC has ever been compelled to provide discovery about its own internal personnel practices.  The Magistrate Judge, however, held that the EEOC’s claim that Defendant did not need a deposition was without merit because the Defendant did not participate in the EEOC v. Kaplan deposition and it “should not be required to rely on another party’s deposition[.]”  Id. at *12.  Furthermore, the Court reasoned that Defendant’s case and EEOC v. Kaplan may involve different issues, and the Defendant “is not required to rely only on [the EEOC’s] public statements.”  Id. at *13.  Thus, finding that the EEOC did not meet its “heavy burden” to prevent Defendant’s taking of its deposition, the Court denied its motion for a protective order.  Id. at *15.
Editor’s Note:  The Court’s ruling is an important development in background checking law and comes on the heels of legislation that implements limits on when private and public sector employers can use consumer credit reports and background checks for employment screening purposes. As of July 1, 2012, Vermont became the eighth state to implement legislation on this “hot button” topic. Inevitably, EEOC v. Freeman and recent legislation raises the stakes for employers in this type of litigation.
EEOC v. Kaplan Higher Education Corp., 2012 U.S. Dist. LEXIS 54949 (N.D. Ohio April 18, 2012).  The EEOC brought an action alleging that Defendants’ use of credit checks as part of its background checks for job applicants and employees had an unlawful disparate impact on African-Americans in violation of Title VII of the Civil Rights Act of 1964.  The Court previously granted Defendants’ motion to compel discovery regarding the EEOC’s use of background or credit checks in its own hiring of employees, finding that information was relevant to Defendants’ asserted defense of business necessity in using such checks in its hiring process.  Pursuant to this discovery order, the United States Office of Personal Management (“OPM”) sent letters to Defendants, which stated that the EEOC is responsible for making its own employment and hiring decisions subject to binding guidance from the OPM and that OPM guidance includes making determinations about applicants’ and employees’ financial and credit history.  Further, the handbook produced by the EEOC indicated that the EEOC requires background investigations including credit checks on all individuals applying for positions designated by the EEOC as high or moderate risk and identifies 84 such high or moderate risk positions.  Alleging that the EEOC did not fully responded to Defendants’ discovery request, Defendants sought to compel discovery from the EEOC as to two matters.  First, Defendants requested that the Court compel the EEOC to produce qualified representatives to appear at a deposition and answer questions relating to the EEOC’s policies and procedures used to designate job positions as “public trust” or “national security,” which, according to the EEOC’s internal standards, required a background investigation, including a credit check.  Id. at *4. Second, Defendants sought to compel the EEOC to produce documents and information concerning the identities and contact information of the individuals the EEOC claimed in the case were aggrieved by its use of credit history information in employment hiring decisions.  The Court granted Defendants’ motion to compel as to both matters.  Regarding the request for the EEOC to disclose its employment practices regarding credit checks, the Court found the Defendants had demonstrated that it had obtained information in discovery in the case (from the OPM and subsequently from the EEOC) indicating that risk level designations for positions at the EEOC were made by the EEOC itself and constituted the critical determinant of whether an EEOC position was subject to a credit check.  Thus, the Court remarked that Defendants’ argument was persuasive that how and why the EEOC made risk level designations for position descriptions was relevant to Defendants’ defense of business necessity.  The Court stated that discovery as to how or whether the EEOC used credit checks would inform the viability of Defendants’ business necessity defense and may also be relevant to its estoppel defense if it was found that the EEOC’s practices were consistent with the practices the EEOC challenged in the lawsuit.  The Court noted that the EEOC contended that in reality background checks were not used by the EEOC in hiring determinations, but found that Defendants were entitled to explore this issue in discovery, and to obtain sworn testimony as to its plausible theories of business necessity and estoppel.  Furthermore, the Court determined that providing the requested discovery would not be unduly burdensome for the EEOC.  The Court observed that Defendants stated in their reply brief that it was simply asking for the EEOC to provide a designee for a standard length Rule 30(b)(6) deposition to understand how and why the EEOC assigned some positions as high or moderate risk, thus requiring employees in those positions to undergo a credit check.  The Court stated that Defendants’ request for the EEOC to provide one deposition of the person most knowledgeable about how the EEOC’s position descriptions, in all of their complexity, were assigned a risk-level designation was not unduly burdensome in the context of the case.  Id. at *12-13.  The EEOC argued that documents and information sufficient to identify the individuals who the EEOC claimed had been aggrieved by Defendants’ policies was outside of the scope of Phase I fact discovery.  Defendants argued, and the Court agreed, however, that they had a right to focus their liability defense on those individuals that the EEOC claimed were aggrieved by its policies in the case and would be severely disadvantaged if the EEOC were permitted to develop its case based on information gathered about the individuals the EEOC claimed were aggrieved by Defendants’ policies while keeping Defendants in the dark as to their identities.  Id. at *15.  The Court found that EEOC o/b/o Serrano v. Cintas Corp., 2010 U.S. Dist. LEXIS 18130 (E.D. Mich. Mar. 2, 2010), was persuasive to show that the identities of the aggrieved individuals were relevant in the liability phase of the case.  The Court noted that in Serrano, as in this case, the EEOC contended that it was entitled to withhold production of the identities of claimants on whose behalf the EEOC would be seeking damages in a gender discrimination case until the second stage of a bifurcated case.  The Court rejected the EEOC’s position, finding that the identities of the aggrieved individuals were relevant in both phases of the case.  Id. at *15-16.  Accordingly, the Court concluded that, as in Serrano, the identities of the individuals the EEOC contended were aggrieved by Defendants’ practices, and on whose behalf the EEOC would seek relief, were relevant in that phase I liability stage of the case and were discoverable.  Id. at *16-17.
C.Motions To Compel And Entry Of Confidentiality And Protective Orders
EEOC v. Big Lots Stores, Inc., 2012 U.S. Dist. LEXIS 119350 (W.D. Ark. Aug. 23, 2012).  In this action brought by the EEOC, Defendant moved for entry of a confidentiality order, which the Court granted in part and denied in part.  First, the EEOC objected to the requirement in the proposed order that all the deposition transcripts to be deemed confidential for a 20-day period following delivery of such transcripts to counsel as burdensome.  The Court found, however, that a temporary 20-day period of protection would allow counsel an adequate opportunity to review the deposition transcripts and identify and redact confidential information prior to publication.  The Court observed that these protections would safeguard confidential information contained in personnel files of non-parties whose data may be referenced in the course of depositions.  This would also afford an opportunity for counsel to make any confidential designations of portion of deposition transcripts.  Second, the EEOC objected to the requirement that any party seeking to file with the Court any documents marked “confidential” must do so under seal.  The EEOC pointed out that simple redaction of confidential information would adequately address confidentiality concerns with respect to documents filed with the Court; if the redaction was inadequate to protect all confidentiality interests, a motion could be made to file the entire document, or portions thereof, under seal.  The Court agreed with the EEOC and struck this paragraph from the proposed order.  Third, Defendant outlined procedures to be observed during hearings or at trial of the action with regard to the parties’ treatment of materials that had been deemed confidential.  The Court remarked that courtroom procedures, whether at trial or otherwise, were left to the discretion of the Court.  The Court pointed out that if the parties had concerns as to how they or the Court should treat at trial the materials that had been designated confidential, the parties had the option of filing an appropriate motion, including a motion in limine prior to trial, to address those concerns.  Id. at *4.  Fourth, the EEOC objected to the procedures that parties would follow in the event of an inadvertent disclosure of confidential material as being superfluous and unnecessary.  The Court found that this procedure was proper and necessary for the continued protection of the parties’ confidential, proprietary materials, particularly personnel documents.  Id. at *5.  Fifth, the Court remarked that procedures that the parties must use in order to address the inadvertent disclosure of attorney work product or other privileged information in the proposed order was not necessary because Rule 26(b)(5)(B) adequately provided the parties with remedies in the event that such information was inadvertently disclosed.  Id. at *5-6.  Sixth, the Court sua sponte struck the portion of the proposed order that required counsel to promptly report to the Court any violations of the confidentiality order as contrary to the Federal Rules of Civil Procedure.  Id. at *6.  Likewise, the Court refused to be bound by the provisions of the proposed order that attempted to mandate that the Court retain jurisdiction over the parties and any other person who had had access to confidential material pursuant to the order, even after the conclusion of the action.  Finally, the Court struck a portion of the proposed order that any violation of the terms of the protective order may result in sanctions to be fixed by the Court in its discretion as wholly unnecessary in light of the sanctions provisions set forth in Rule 37.  Id. at *7.
EEOC v. Evans Fruit Co., Inc., 2012 U.S. Dist. LEXIS 11500 (E.D. Wash. Jan. 27, 2012). The EEOC brought an action on behalf of current and former employees alleging sexual harassment at Defendants’ ranch.  On June 24, 2010, the Court entered a temporary restraining order (“TRO”) against Defendants, and on October 26, 2010 it granted a preliminary injunction.  On November 23, 2011, the EEOC moved to continue the deadline for identifying class members, and on December 15, 2011, the EEOC applied for an order to show cause, contending that Defendant Marin and Defendant Evans Fruit and its counsel: (i) had intimidated and improperly coerced potential class members to provide favorable testimony in favor of Defendants; (ii) interfered with the EEOC’s efforts to locate witnesses and class members, coerced current and former employees to provide favorable evidence, instructed potential class members that they could not confer with the EEOC’s attorneys, and influenced testimony by promising continued or future employment with Defendants; and (iii) attorneys for Defendant Evans Fruit failed to inform three individuals that they were eligible potential class members, and instead made promises of employment or offered assistance with securing employment.  The Court denied the EEOC’s motions.  The Court noted that all of the current and former employees of Evans Fruit on whose allegations the EEOC relied in seeking an order to show cause were now formally part of the class on whose behalf the EEOC was seeking relief for alleged sexual harassment.  The Court found those employees were actual class members who had joined in the litigation despite any alleged intimidation or coercion and in their capacity as class members they clearly did not intend to provide favorable testimony on behalf of Defendants.  Specifically, the Court observed that in their declarations, none of those class members asserted they were asked to do something or forego anything in exchange for some type of benefit.  Further, none of them contended they were offered to be paid off, were in fact paid off, or were retaliated against in any fashion, including being fired from employment.  Moreover, none of them contended they were afraid to pursue their claims because of any conduct by Defendant or its counsel.  Thus, the Court pointed that, by becoming class members, they were pursuing those claims.  The Court also noted that much of what the EEOC relied on in seeking an order to show cause concerned alleged events which preceded the Court’s October 2010 injunction and dated back as far as 2006.  The Court found that those alleged events could not constitute violations of the injunction.  Regarding events that allegedly occurred after October 2010, the Court concluded that the evidence presented was not clear and convincing so as to warrant issuance of an order to show cause.  The Court’s preliminary injunction order did not preclude attorneys for Evans Fruit from interviewing current and former employees and those attorneys were not obligated to inform those individuals that they might be potential class members.  Thus, the Court found that as those individuals were now actual class members who intended to testify against Defendants at trial, it was not apparent how their anticipated trial testimony had been influenced or could be influenced in favor of Defendants, even assuming any promises of employment were made to them.  Finally, the EEOC contended that Evans Fruit failed to comply with the Court’s directives as to how the TRO and the preliminary injunction order were to be distributed and published.  The Court pointed out that the orders were self-explanatory and there was nothing indicating that Evans Fruit failed to comply with them.  The TRO issued in June 2010 specifically detailed the notice requirements with which Evans Fruit needed to comply and the EEOC never raised any issue about non-compliance at the preliminary injunction hearing.  The Court thereby concluded that the October 2010 preliminary injunction order subsumed and superseded the June 2010 TRO.
EEOC v. Evans Fruit Co., Inc., 2012 U.S. Dist. LEXIS 65745 (E.D. Wash. May 7, 2012).  The EEOC brought an action on behalf of the current and former employees of Defendants alleging sexual harassment at Sunnyside Ranch.  The EEOC sought a video inspection of Defendant’s premises at Sunnyside Ranch, and Defendant filed a motion for a protective order, which the Court granted.  The Court observed that it could not see the relevance of a “day in the life” video to the critical issues in the case in terms of whether sexual harassment occurred and whether Defendants were responsible for it.  Id. at *2.  The Court pointed out that it was not relevant where on Sunnyside Ranch it may have occurred.  The Court stated that a video was not reasonably calculated to lead to discoverable information that was relevant to the claim or defense of any party.  Instead, a map or diagram of the ranch would be sufficient to inform the jury of the layout of the ranch to the extent that it is necessary or relevant to the EEOC’s claims.  The Court accordingly directed Defendant to allow general observation and inspection of the ranch by the EEOC subject to limitations.  Specifically, the Court stated that the EEOC may take a still photo of the outside of the shop at the Sunnyside Ranch where the sexual harassment notice is posted, where hiring is conducted, and where employee paychecks are distributed.  The Court, however, prohibited the EEOC from taking photographs of or speaking to Defendant’s employees.
EEOC v. Global Horizons, Inc., 2012 U.S. Dist. LEXIS 169779 (E.D. Wash. Nov. 29, 2012).  The EEOC brought an action on behalf of a group of Thai nationals hired by Global Horizons on H2A work visas to work at farms in the U.S., including Green Acres’ farms and Valley Fruit’s orchards (collectively “Grower Defendants”), alleging that Defendants engaged in discriminatory treatment towards the workers and subjected them to a hostile work environment, retaliation, and constructive discharge because of their national origin or race.  When the EEOC served its initial disclosures it stated that it would disclose the workers’ names subject to a protective order.  Thereafter, the Grower Defendants produced 3,000 pages of discovery, including Global’s invoice records, which listed the Thai workers’ names and hours for those who worked at the Grower Defendants’ orchards for that billing period.  Subsequently, counsel for the Grower Defendants had a telephonic conference with the EEOC’s counsel, and then sent a letter memorializing the conference discussing Defendants’ understanding regarding damage disclosures and the discovery of the workers’ names and immigration status.  The letter also stated that if the EEOC’s counsel did not respond to the letter within the stipulated time, it would be understood that attempts to meet and confer had been exhausted and that the Grower Defendants would file a motion to compel.  Subsequently, the EEOC’s counsel sent a reply indicating that she would respond sometime later and inquired whether defense counsel would be amenable to a December hearing date on the EEOC’s anticipated motion for a protective order.  Subsequently, the Grower Defendants moved to compel, and the EEOC sought a protective order on information related to immigration status and identities of the Thai workers.  The Court granted both motions in part.  The Grower Defendants sought to force the EEOC to disclose the full names of the Thai workers, and supplement its initial damage disclosures.  The EEOC supplemented its damage disclosures, and the EEOC’s counsel confirmed that the requested emotional distress damages were restricted to the emotional distress allegedly suffered by the workers in 2004 and 2005 while working at the Grower Defendants’ orchards.  Relying on the EEOC’s confirmation, the Grower Defendants withdrew their motion to compel damage disclosures.  The EEOC contended that the Grower Defendants failed to satisfy Local Rule 37.1(b)’s meet and confer requirement before filing the motion to compel.  The Court opined that the Grower Defendants sufficiently conferred with the EEOC regarding the disclosure of the Thai workers’ names before filing the motion to compel.  Further, the Grower Defendants waited a sufficient amount of time since the initial disclosure deadline for the EEOC to disclose the Thai workers’ names.  The EEOC also opposed the request to disclose the full names for all of the Thai workers and to allow these names to be listed in public filings, and sought permission to only disclose the names to defense counsel, contending that public disclosure would result in retaliation and harm to the Thai workers.  The Court stated that the EEOC failed to present any evidence to support the claimed fear that the Thai workers were at greater risk of deportation and/or physical or financial harm if their names were disclosed without restriction.  Further, there was no evidence that any of the Thai workers returned to Thailand and were at risk of retaliation by Global-affiliated individuals residing in Thailand.  For these reasons, the Court granted the motion to compel and required the EEOC to disclose the Thai workers’ names without any confidentiality limitations.  Accordingly, the Court denied the EEOC’s motion seeking a protective order to allow limited disclosure of the Thai workers’ names to defense counsel.  The EEOC also sought a protective order prohibiting the Grower Defendants’ discovery of the Thai workers’ immigration-status information.  The Grower Defendants stated that they did not seek to discover the Thai workers’ date of birth, educational background, criminal history, or prior legal experience, but they sought – subject to a confidentiality order – the Thai workers’ marital status, business, or social relationships with any potential non-claimant witness or current or former employee of Defendants, use of other names while employed at the Grower Defendants, and H-2A visa applications.  The Court granted the EEOC’s motion on the undisputed matters, and stated that while marital status was relevant to claimed damages, the Thai workers’ use of other names and business and social relationships was relevant to credibility.  Accordingly, the Court granted the Grower Defendants discovery of these items.  The Court, however, declined discovery seeking disclosure by the Thai workers regarding whether they applied for a T visa and/or their T-visa status; the Court reasoned that a litigant’s immigration status was typically undiscoverable simply for the purpose of challenging the litigant’s credibility.  Id. at *17.  The Court directed the Grower Defendants to first discover from those Thai workers set to be deposed the alleged bases for their hostile work environment and constructive discharge claims, retaliation claim, and related pattern or practice claims.  The Court also permitted discovery of the information these deponents listed on their H-2A guest worker application regarding their work skills, qualifications, and the nature of their current work.  The Court stated that if after obtaining this information the Grower Defendants needed to compare or contrast the information received from that claimant with that contained in the claimant’s T-visa application, the Grower Defendants could file a motion seeking such T-visa information for those identified claimants together with discovery supporting the motion.
EEOC v. Global Horizons, Inc., Case No. 11-CV-257 (D. Haw. Dec. 21, 2012).  The EEOC brought an action alleging that Defendants engaged in a pattern or practice of discrimination when they subjected Asian workers to harassment, disparate treatment, retaliation, and constructive discharge on the basis of their national origin and race.  The EEOC alleged that Defendant Global Horizons, Inc., with the help of the agricultural companies and farms with which it contracted (the “Farm Defendants”) in Hawaii, targeted economically-vulnerable Asian men from Thailand and promised them working conditions that complied with U.S. law in exchange for expensive recruitment fees.  After their transport to Hawaii and while they were working at the Farm Defendants’ facilities, Global allegedly harassed and intimidated the workers on a regular basis and threatened them with deportation, arrest, suspension, and/or physical violence.  The EEOC also alleged that Global unlawfully confiscated the workers’ identification documents and subjected them to uninhabitable housing, insufficient food and kitchen facilities, inadequate pay, and workplace harassment.  Furthermore, the EEOC claimed that the Farm Defendants knew of the discriminatory conduct but failed to put a stop to it.  In December of 2012, the EEOC filed a motion for protective order to prevent the Farm Defendants from seeking discovery regarding information directly related to the workers’ immigration status, including their passport numbers, visa numbers, and social security numbers.  The EEOC asserted that the disclosure of immigration-related information was highly prejudicial and would have a “chilling effect” on the claimants.  Id. at 7.  The EEOC contended that if the Farm Defendants were allowed to seek discovery regarding the workers’ immigration status after they ceased working for Defendants, the workers would fear that their immigration status would be changed, or that their status would reveal the immigration problems of their family.  Id. at 8.  The EEOC relied on Rivera v. Nibco, Inc., 364 F.3d 1057 (9th Cir. 2004), where the Ninth Circuit upheld the entry of a protective order prohibiting discovery regarding workers’ immigration status based on the substantial burden that such discovery would place on the litigants and on the public.  Id. at 7.  The Farm Defendants attempted to distinguish Rivera and asserted that it involved undocumented workers, whereas the workers in this case were documented immigrants.  Id. at 9.  The Court rejected the Farm Defendant’s argument.  Furthermore, the Court noted that a limitation on the disclosure of immigration information would not be sufficient to protect the workers from any purported harm.  Thus, the Court held that Farm Defendants’ interest of obtaining discovery, limiting damages, and challenging the workers’ credibility was outweighed by the possible harm and chilling effect that any such discovery would have on the workers and on the enforcement of the EEOC’s Title VII claims.  The Court, however, also noted that the EEOC placed the workers’ immigration status as “workers during their employment” at issue, as the EEOC requested a protective order for discovery related to the workers’ “immigration status after they stopped working for Defendants.”  Id. at 11.  Therefore, the Court held that Defendants “should be allowed to inquire into the [workers’] motivations for leaving the farms.”  Id. at 12.  Accordingly, the Court denied in part and granted in part the EEOC’s motion for protective order.
EEOC v. McCormick & Schmick’s Seafood Restaurant, Inc., 2012 U.S. Dist. LEXIS 13134 (D. Md. Feb. 3, 2012).  In this race discrimination case, the EEOC originally moved to compel document production and interrogatory answers against Defendants in 2008, citing specific alleged deficient responses to enumerated requests for production of documents (“RFPs”).  The EEOC again moved to compel in 2011, citing particular categories of documents the EEOC believed to be missing from Defendants’ production as a whole, and then citing to the RFP’s that the EEOC believed included requests for such documents.  The Court granted the motion in part and denied it in part.  First, the EEOC sought reports and analyses of hiring, or other EEO analyses, pertaining to the two Baltimore restaurants at issue in the litigation conducted for purposes of consent decree compliance monitoring in the Wynne v. McCormick & Schmick’s Seafood Restaurants, Inc. matter that was resolved in the Northern District of California in mid-2008.  The Court stated that information should be produced if it contained demographic information about employees of or applicants to the two restaurants responsive to RFP’s Nos. 1 and 2.  Second, the EEOC sought any documentation concerning complaints of race discrimination, or complaints by African-American employees of unfair treatment, regarding the two restaurants at issue in the litigation.  The Court ordered a search of the files of the two specific supervisory employees and one electronic database that the EEOC requested as responsive to RFP’s Nos. 12 and 17.  Third, the EEOC sought point-of-sale data that identified the table number from which a server received a sale/order responsive to RFP’s Nos. 3 and 4.  The Court found that if Defendants’ systems maintained point-of-sale data in combination with table assignments to servers, then Defendants should permit the EEOC to review the relevant data in electronic form.  Fourth, the EEOC sought employee punch-in/punch-out data regarding front-of-house employees and responsive .pdf files containing point-of-sale and punch-in/punch-out data.  The Court denied this request because RFP’s Nos. 3 and 4 did not request that data.  Fifth and sixth, the EEOC sought electronic applications and related materials and electronic versions of payroll alerts concerning front-of-house applicants or employees of the two Baltimore restaurants.  The Court noted that as Defendant had already produced a large volume of information responsive to RFP’s Nos. 1 and 2, they need not re-produce identical information in another format.  Seventh, the EEOC sought email inquiries for front-of-house employment in response to website postings.  The Court ordered Defendants to produce any email or electronic inquiry received from a person who later became an applicant or an employee responsive to RFP’s Nos. 1 and 2.  Eighth, the EEOC sought email communications responsive to the EEOC’s first Request for Production of Documents to Defendants.  The Court required the parties to confer on the development of reasonable search terms to be used in the case.  Ninth, the EEOC sought personnel files of front-of-house management staff that would enable identification of persons with relevant knowledge and the potential substance and scope of their relevant knowledge and supervisory authority.  The Court ordered the EEOC to identify specific managerial employees whose personnel files were sought responsive to RFP No. 6 and Defendants should then produce those files in compliance with the terms of the governing confidentiality agreement.
EEOC v. McCormick & Schmick’s Seafood Restaurants, Inc., 2012 U.S. Dist. LEXIS 92157 (D. Md. July 2, 2012).  The EEOC filed an action on behalf of Vernon Davis, a deaf employee working as a prep cook, alleging that Defendant engaged in unlawful employment practices in violation of § 102(a) of the Americans With Disabilities Act (“ADA”), 42 U.S.C. § 12112(a).  The EEOC alleged that Defendant subjected Davis to a hostile work environment based on his disability and when Davis complained about the harassment, Defendant demoted him, cut his hours, subjected him to unequal terms and conditions of employment, and then terminated his employment.  Defendant denied the allegations and claimed that Davis was terminated as a result of a reduction-in-force.  The EEOC filed a motion to compel supplemental responses to Defendant’s answers to the EEOC’s first set of interrogatories.  The Court granted in part and denied in part the EEOC’s motion.  First, the EEOC sought present or last known addresses, the present or last known places of employment and social security numbers of all individuals who had knowledge of facts relevant to the EEOC’s claims.  The Court held that the EEOC was entitled to obtain the contact information of these witnesses.  The Court therefore ordered the Defendant to provide each individual’s present or last known home address, present or last known place of employment, and home and business telephone numbers, but not their social security numbers. Id. at *8.  With respect to the EEOC’s request for information on Defendant’s organizational structure, the Court limited the time frame of the request to the time Davis was employed with Defendant.  The Court ordered Defendant to produce all the organizational charts referenced by it in its response and if the same did not adequately describe Defendant’s organizational structure and lines of authority, then a descriptive response must be provided by Defendant.  The Court also ordered Defendant to identify its employees, including managers and human resources professionals, who had authority over the employees at the particular work facility.  The Court also ordered Defendant to identify individuals involved in any personnel decision concerning Davis.  The Court also ordered Defendant to provide identities (names and contact information) of individuals whom Defendant removed from its facility, the persons who made the removal decisions, and the information as to why the decisions were made in order to evaluate Defendant’s claim that Davis was terminated as part of a reduction-in-force.  For the same reason, the Court ordered Defendant to identify all individuals hired within a specific time at Defendant’s facility as well as the individuals involved in the hiring decisions and their roles.  Next, the Court ordered Defendant to identify all back-of-the-house/kitchen/culinary employees who received any warning, counseling, or discipline, related to their work performance or conduct and the type of disciplinary action.  The Court agreed with the EEOC that this interrogatory was at the very core of the EEOC’s claims of disparate treatment, hostile work environment, and retaliation, and that information on whether Defendant similarly disciplined other employees in similar employment positions, including those who may have complained about the work environment, was relevant to the claims in this case.  Id. at *16-17.  The Court additionally noted that for all the interrogatories, Defendant failed to explain how providing the requisite information would be burdensome.  The Court stated that the EEOC’s request for information about complaints of disability discrimination or disability-related mistreatment by any deaf applicant/employee at Defendant’s facility, was moot as Defendant had already informed the EEOC that no such complaints existed.  Finally, the Court ordered Defendant to provide a factual basis for its denial that it did not engage in unlawful employment practices or subject Davis to a hostile work environment.  The Court ruled that Defendant must state whether the events alleged occurred, and if so, whether Defendant had a discriminatory motive with respect to each.  Id. at *20.
EEOC v. Original Honeybaked Ham Company Of Georgia, Inc., 2012 U.S. Dist. LEXIS 160285 (D. Colo. Nov. 7, 2012).  The EEOC brought an action alleging sexual harassment, hostile environment, and retaliation under Title VII of the Civil Rights Act of 1964, claiming that Defendant subjected a class of female employees to sexual harassment and retaliated against them when they complained about the harassment.  Defendant filed a motion seeking numerous categories of documents designed to examine the class members’ damages, emotional and financial, as well as documents going to the credibility and bias of the class members.  The Court granted in part and denied in part Defendant’s motion.  First, the Court noted that many class members utilized electronic media to communicate information about their employment with/and/or separation from Defendant, this lawsuit, their then-contemporaneous emotional state, and other topics and content that Defendant contended may be admissible evidence in this action.  The Court remarked that the fact that the information existed in cyberspace on an electronic device was a logistical and, perhaps, financial problem, but not a circumstance that removes the information from accessibility by a party opponent in discovery.  Id. at *4.  Given the fact that Defendant had already obtained one former employee’s Facebook pages, and that those pages contained a significant variety of relevant information, and further, that other employees posted relevant comments on their Facebook accounts, the Court opined that each class member’s social media content should be produced.  Id. at *7.  Appreciating privacy concerns, the Court stated that it would utilize a forensic expert as a special master and directed the class members to provide the specified information directly and confidentially to the special master.  Further, the Court directed the parties to collaborate and create a questionnaire to be given to the claimants with the intent of identifying all such potential sources of discoverable information, as well as instructions to the Special Master defining the parameters of the information he would collect.  The Court also stated that it would receive in hard copy all information yielded by this process, review the information in camera, and require the production of legally relevant information to Defendant.  The Court would then deliver relevant material to the EEOC, which would conduct a privilege review, designate the material as appropriate under the protective order in this case, and then deliver the non-privileged material to defense counsel along with a privilege log containing any withheld information.  Id. at *9.  The costs of forensic evaluation would be borne equally by the EEOC and Defendant.  The Court opined that a Title VII Plaintiff’s overall financial condition was not relevant, but a separated employee’s income information was important.  Id. at *11.  The Court directed that each class member who sought to recover back pay provide tax returns, unemployment compensation, and all information concerning income.  The Court also remarked that its earlier denial of bank record information was without prejudice in the event Defendant established at a later date that the EEOC’s efforts to obtain income information had been inadequate.  Finally, the Court ordered production of information concerning any other legal proceedings in which a class member had been involved.  Accordingly, the Court granted in part and denied in part Defendant’s motion to compel.
Editor’s Note:  The decision in EEOC v. Original Homeybaked Ham Company Of Georgia, Inc. is believed to be the first in which a federal court has ordered production of Facebook posts by claimants for whom the EEOC sought to recover damages.
EEOC v. Southern Haulers, LLC, 2012 U.S. Dist. LEXIS 101062 (S.D. Ala. July 20, 2012).  In an action brought by the EEOC, Defendant served a deposition notice to the EEOC’s investigator.  The EEOC filed a motion to quash the deposition of its investigator and for a protective order based on the deliberative process privilege.  The Court observed that Defendant’s proposed reason for taking the investigator’s deposition – namely to question the investigator regarding the steps she took in conducting the investigation of the charging party’s allegations, the documents produced by the EEOC as part of its investigative file, inconsistencies in the documents contained in EEOC’s investigative file, and individuals identified through the course of EEOC’s investigation – did not implicate the EEOC’s deliberative process privilege.  Id. at *2.  Accordingly, the Court denied the EEOC’s motion to quash.
D.Expert Testimony
EEOC v. Evans Fruit Co., Inc., 2012 U.S. Dist. LEXIS 169008 (E.D. Wash. Nov. 27, 2012).  The EEOC brought an action on behalf of the current and former employees alleging sexual harassment at Defendant’s ranch.  The EEOC and Plaintiffs-Intervenors filed a joint motion seeking summary judgment, requesting the Court to find that Juan Marin was a manager and a supervisor for Defendant under the Washington Law Against Discrimination (“WLAD”) and Title VII of the Civil Rights Act of 1964 respectively; and that crew leaders at Defendant’s ranch during the relevant times were also supervisors under Title VII.  The Court granted the motion in part.  First, the Court noted that under the WLAD, for a manager’s conduct to automatically impute liability to the employer, the manager has to occupy a sufficiently high-level position so as to be considered the employer’s alter ego.  Id. at *3.  The Court found that although Marin wielded considerable authority and power as the ranch foreman, it could not be determined that Marin was an alter ego.  The Court stated that there was a genuine issue of material fact as to whether Marin was a manager under the WLAD such that any harassing conduct on his part automatically should be imputed to Defendant as his employer.  The Court stated that a jury would decide this question, and that it reserved its discretion to find that Marin was a manager for all of the time, or at least a period of the time, during which he served as foreman.  Next, the Court noted that under Title VII, liability automatically applies when the supervisor’s harassment culminates in a tangible employment action.  Id. at *6.  The Court found that in his capacity as ranch foreman, Marin made hiring decisions, oversaw the crew leaders and delegated assignments to them, had the authority to promote orchard laborers to crew leaders and to reassign employees as a disciplinary measure, and to terminate and lay-off employees.  Marin made key personnel decisions, and the authority and power he was entrusted with enabled or materially augmented his ability to create a hostile work environment for his subordinates.  Accordingly, the Court stated that under Title VII, any sexual harassment perpetrated by Marin resulted in vicarious liability for Defendant.  Next, the Court noted that although Defendant produced evidence that crew leads did not have independent authority to hire, fire, or discipline other employees, the lack of such authority did not necessarily mean the crew leads were not supervisors.  Certain other authority given to the crew leaders arguably enabled or materially augmented their ability to create a hostile work environment for their crew members.  The Court stated the jury would also determine whether crew leads were supervisors, and clarified that if crew leads were mere co-workers, Defendant was liable for harassment perpetrated by them only if Defendant knew or should have known of the harassment and did not take adequate steps to address it.  The Court also noted that Defendant had a sexual harassment policy that was disseminated to foremen and crew leads; crew leads were advised that when they investigated a complaint of sexual harassment, they should conduct an unbiased investigation and immediately report to the owners of Defendant company; and all employees received a copy of the policy which instructed them to bring any complaints to a supervisor or directly to the owners.  Further, Marin as a supervisor under Title VII, had corporate authority to police for and to stop harassment, or the managerial duty to report alleged harassment.  Accordingly, any knowledge he possessed regarding sexual harassment by crew leads or other employees since 2006 could be imputed to Defendant and served as a potential basis for its liability under Title VII.  Similarly, because crew leads had responsibility for reporting alleged harassment and passing complaints up the corporate hierarchy, if they were found to be supervisors under Title VII, any knowledge they possessed regarding sexual harassment by other employees since 2006 could be imputed to Defendant and served as a potential basis for its liability under Title VII.  Accordingly, the Court granted in part and denied in part the motion for summary judgment. 
EEOC v. West Customer Management Group, LLC, 2012 U.S. Dist. LEXIS 137848 (N.D. Fla. Sept. 26, 2012).  The EEOC filed a suit on behalf of Henry Robert, under Title VII of the Civil Rights Act of 1964, alleging that Defendant, a company providing customer service to corporate clients, engaged in employment discrimination when it allegedly failed to hire Roberts because of his national origin.  Roberts completed Defendant’s online application for a customer service representative (“CSR”) position and a computer skills assessment test and then interviewed with Defendant’s employment specialist.  Defendant did not hire Roberts because of his weak customer service skills, computer skills, and difficulty communicating clearly.  Defendant filed a motion for summary judgment and the EEOC filed motion for partial summary judgment.  The Court denied both the motions because genuine issues of material fact existed.  First, the Court considered Defendant’s motion to exclude the testimony of the EEOC’s expert witness, Dr. Tate, a speech pathologist who assessed Roberts’s speech intelligibility and concluded that his speech and accent posed no barrier to his ability to communicate effectively.  Defendant argued that Dr. Tate’s testimony should be excluded on each of the three prongs relevant to admitting expert opinion testimony, including qualifications, methodology and helpfulness.  The Court excluded the expert testimony because speech intelligibility was not helpful in this case.  The Court stated that determining whether Roberts’s speech was intelligible was the type of determination that an untrained layman was qualified to make without the aid of an expert.  Id. at *20.  The Court, however, found that Dr. Tate’s expert opinion that Roberts’s speech pattern or accent would not likely have changed in the intervening years since his interview with Defendant was an appropriate subject for expert testimony for which Dr. Tate’s qualifications and experience must be examined to determine whether she was qualified to offer this opinion.  The Court also denied as moot EEOC’s motion to strike the declaration of Defendant’s Vice-President alleging that the EEOC investigator had admitted that she and her director had to ask Roberts to repeat information on several occasions during their investigation so that they could understand what he was saying.  The Court refused to consider the statements by the EEOC investigator because they were not probative of Defendant’s intent to discriminate in the hiring process.  In support of its motion for summary judgment, Defendant asserted that the EEOC failed to present direct or circumstantial evidence of discrimination against Roberts.  The Court found that EEOC had not presented any direct evidence of discrimination.  The Court noted that although Defendant denied employment in part because of Roberts’s thick accent, there was no indication that the interviewer made any disparaging remarks about Roberts’ nationality.  However, because the comment was subject to more than one interpretation, the Court considered whether the EEOC had created a prima facie case of discrimination.  The Court found that for purposes of summary judgment, it was undisputed that Roberts was in a protected class, was objectively qualified, and suffered an adverse employment action of being rejected for employment.  Id. at *35-36.  Defendant argued that the EEOC had not set forth a prima facie case because there was no evidence that an equally or less qualified applicant outside of his protected class was hired for the position of CSR.  The Court noted that the EEOC had identified candidates who were hired despite showing weakness in answers regarding computer skills and customer service comparable to the weaknesses identified in Roberts.  Id. at *36.  Further, the EEOC identified four candidates who were rejected for a lack of skills or knowledge as well as communication difficulties; but, unlike Roberts, the candidate disposition forms for these candidates indicated clearly that the candidate could reapply or re-interview within six or twelve months, whereas Roberts claimed that he was not told this nor was it reflected on the interviewer’s notes or his candidate disposition form.  The Court determined that because the interviewer expressly commented on Roberts’ thick accent without inviting him to reapply or re-interview, the EEOC had set forth a prima facie case of discrimination.  Defendant argued that its refusal to hire Roberts was based on legitimate non-discriminatory reasons, including that he was difficult to understand and the job required him to speak clearly over the telephone with already frustrated customers, he lacked the requisite computer skills, and he offered a weak answer to the question designed to demonstrate his customer service skills or experience.  The Court agreed with the EEOC that a reasonable juror could find these non-discriminatory reasons to be a pretext because Defendant gave false, shifting, and inconsistent explanations of its hiring decision at various times.  Accordingly, the Court denied Defendant’s motion for summary judgment.  Finally, the Court denied the EEOC’s motion for partial summary judgment on Defendant’s affirmative defense that Roberts failed to mitigate damages by not seeking jobs that were comparable to the CSR position because questions of fact existed as to whether the jobs could be considered comparable.

V.DISPOSITIVE MOTIONS IN EEOC PATTERN OR PRACTICE AND SINGLE PLAINTIFF CASES
A.ADA Cases
EEOC v. Ranir, LLC, 2012 U.S. Dist. LEXIS 13972 (W.D. Mich. Feb. 6, 2012).  The EEOC brought an action on behalf of Judith Fuller, an “assembler level II” employee, alleging that Defendant discriminated against her when it failed to reasonably accommodate her disability, degenerative osteoarthritis,  and terminated her employment on the basis of her disability in violation of the Americans With Disabilities Act (“ADA”).  Defendant filed a motion to dismiss pursuant to Rule 12(b)(6) on the basis that the action was time-barred on account of an ADR agreement that Fuller had signed.  The Court pointed out that the EEOC was not a party to the contractual limitations provision upon which Defendant relied, nor did the EEOC separately contract with Defendant to limit its statutory claim.  The Court concluded that application of the limitations agreement to the EEOC’s complaint would not, therefore, preclude the EEOC’s claim for injunctive relief because the EEOC was not a party to the agreement.  Defendant, however, contended that with respect to back pay and any other “victim-specific relief,” the EEOC was subject to the same affirmative defenses as would limit or preclude Fuller from obtaining such relief.  Id. at *7.  Defendant concluded that the limitations agreement therefore required dismissal of the EEOC’s complaint to the extent that the EEOC was seeking relief specific to Fuller.  The Court agreed that although there was apparently no case law directly on point with the facts at bar, the weight of existing case law supported the EEOC’s position that Fuller’s private limitations provision did not apply to restrict the EEOC’s enforcement action.  Id. at *8.  Moreover, the parties did not direct the Court to any case law addressing the effect of a limitations agreement on an enforcement action brought by the EEOC, only to cases addressing the effect of an arbitration agreement.  The Court pointed out that the EEOC maintains broad discretion in cases that it initiates.  Id. at *14-15.  Accordingly, the Court held that Fuller’s private limitations agreement with Defendant did not operate to divest the EEOC of its statutory grant of authority or limit its pursuit of relief.  Regarding the effect of Fuller’s limitations provision on her intervenor complaint, the Court found that the effect an intervenor’s private limitations agreement has on the course of the intervenor’s litigation, if any, had also not been definitively explored in the case law.  Defendant argued that the filing of the EEOC enforcement action did not change the “individual nature” of Fuller’s intervenor complaint, that Fuller was still subject to individual defenses, and her limitations agreement rendered her action time-barred.  Id. at *16.  The Court reasoned that the statutory framework illustrated that because the EEOC filed a cause of action against Defendant on Fuller’s behalf, Fuller no longer possessed a private cause of action against Defendant that would be subject to her prior limitations agreement. Id. at *17.  Thus, the Court remarked that even if Fuller had not signed a limitations agreement, she would not have been free to choose a judicial remedy for herself once EEOC filed its suit on her behalf.  The Court stated there was not clear precedent regarding the effect of a limitations provision on an intervening complaint, only arbitration agreement cases.  Accordingly, the Court concluded that once the EEOC filed its enforcement action, Fuller no longer possessed a private cause of action subject to her prior limitations agreement.  Id. at *19-20.
EEOC v. Dillard’s Inc., 2012 U.S. Dist. LEXIS 16945 (S.D. Cal. Feb. 9, 2012).  The EEOC, on behalf of the charging party and other similarly-situated employees, brought an action alleging that Defendants violated the Americans With Disabilities Act (“ADA”) by requiring sick employees to disclose the precise medical condition causing their absence from work.  According to the EEOC, Defendants refused to excuse absences unless an employee disclosed the medical information even if the employee presented a physician’s note verifying the employees’ need for an absence.  Defendants moved for summary judgment.  Defendants’ policy required an employee to disclose the nature of their absence and the condition being treated.  The Court noted that these conditions evidenced disabilities and were similar to the “brief general diagnosis” that was found impermissible in Conroy v. New York Department of Correctional Services, 333 F.3d 88 (2d Cir. 2003).  In Conroy, the Second Circuit stated that even a requirement that an employee provide her employer with a general diagnosis to justify entitlement to sick leave might tend to reveal a disability.  Id. at *14.  The Court held that Defendants’ policy requiring an employee to submit a doctor’s note disclosing the underlying condition for which she was treated permitted supervisors to conduct impermissible disability-related inquiries that violated the ADA.  Defendants argued that the policy served to verify the legitimacy of the medical absence, so as to excuse those absences that were verifiable.  Defendants also asserted that the policy was necessary to ensure an employee could safely return to work without posing a threat to the health or safety of others.  Id. at *17.  Defendants, however, produced no evidence to show the necessity to know the nature of the employee’s medical condition.  Further, Defendants rescinded the policy in 2007 and did not replace the policy with a new requirement that employees provide medical information in the event of an absence.  The Court noted that if the policy was job-related and a matter of business necessity, Defendants failed to explain how it was currently able to operate as a business without such policy.  The Court therefore declined summary judgment on Defendants’ claim that their policy fell outside the prohibition against disability-related inquiries.  The Court also held that a prohibited examination or inquiry constituted discrimination and therefore compensatory damages and punitive damages could be awarded based upon a violation.  Id. at *20.  Defendants argued that the EEOC could not pursue a claim for punitive damages because the EEOC failed to show that Defendants engaged in a discriminatory practice with malice or with reckless indifference.  The Court, however, held that the EEOC need not show actual malice.  The evidence in the record showed that although the charging party informed Defendants about her belief that the policy was unlawful, Defendants took no action to investigate the lawfulness of its policy.  The Court therefore concluded that genuine issues of material fact existed, thereby precluding summary judgment.  Finally, Defendants argued the EEOC’s claim for injunctive relief was moot because it rescinded the challenged policy in July 2007, more than a year before the EEOC filed its complaint.  The Court noted that although Defendants had filed an equivocal declaration stating it had no plans to alter its post-July 2007 policy, it continuously asserted that it was entitled to inquire into an employee’s medical condition.  Because a party asserting mootness bears the burden of demonstrating that the challenged conduct would not recur, the Court held that Defendants’ equivocal statement coupled with its continuous assertion of the defense was insufficient to show that it was absolutely clear that the allegedly wrongful behavior could not reasonably be expected to recur.  Id. at *24.
EEOC v. DynMcDermott Petroleum Operations Co., 2012 U.S. Dist. LEXIS 19092 (E.D. Tex. Feb. 15, 2012).  The EEOC filed a lawsuit on behalf of Defendant’s employee, Swafford, who applied for a scheduler position at Defendant’s petroleum reserve site.  At the time he applied for a job, Swafford was fifty-six years old and his wife had cancer.  After completion of the interview process, Defendant hired another applicant, Thomas, who was under 40 years of age.  The EEOC asserted claims under the ADEA and the ADA, arguing that Defendant discriminated against Swafford based on his age and his association with a family member with a disability.  Defendant moved for summary judgment.  The Court granted Defendant’s motion.  Ray Wood (the Hiring Manager), June DuBois, and Deborah Hojem comprised the hiring committee and conducted interviews of Swafford, Thomas, and a third candidate for the open position.  Shortly after Swafford applied for the position, Lewis, the site director, wrote several emails and made multiple comments about Swafford’s age and his wife’s cancer.  The EEOC argued that Lewis statements were direct evidence of discrimination.  Id. at *13-14.  The Court disagreed.  The Court noted that Hojem, Wood, and Lewis all testified that Wood was the final decision-maker.  The Court also stated that Lewis’ statements and actions amounted to mere stray remarks because there was no direct evidence that Lewis played any role whatsoever in the decision to not hire Swafford.  Id. at *22.  The Court also noted that Wood testified that after receiving Hojem’s assurances, he did not have any concern about whether he must hire someone of Lewis’ choosing.  The EEOC also contended there was sufficient circumstantial evidence of discrimination to raise a genuine issue of material fact.  Id. at *25.  The Court noted that Defendant chose to hire Thomas because he had more recent scheduling, planning, logistics, and SAP experience; he interviewed well, communicated better, and was more energetic and outgoing; and Thomas scored one point higher on the Candidate Evaluation Form than Swafford.  Id. at *27-28.  Accordingly, the Court stated that Defendant had met its burden by offering a legitimate, non-discriminatory reason for its decision to hire Thomas and not Swafford.  The Court then considered the EEOC’s arguments on pretext.  In this regard, the EEOC contended that the circumstantial evidence raised a fact question about whether Lewis influenced Wood’s decision, despite the direct evidence to the contrary.  The Court stated that Wood testified after his conversations with Hojem that he no longer had any concern about who he would hire, despite Lewis’ statements and actions.  Second, the EEOC challenged Defendant’s statements about Thomas’ qualifications, particularly the evaluation form, which showed a one-point advantage for Thomas based on his scoring higher on the education section and Thomas’ experience with SAP.  The Court took into account both Swafford’s and Thomas’ qualifications and SAP knowledge and concluded that Swafford’s qualifications were not of such weight and significance that no reasonable person could have chosen Thomas.  Third, the Court stated that Wood’s subjective belief about Swafford being an average employee who lacked initiative was a legitimate, non-discriminatory reason for the decision to not hire Swafford and did not show pretext for age or disability-association discrimination.  Finally, regarding the EEOC’s argument that comments about the aging workforce and pending retirement of certain employees, made by Lewis and other top-level directors raised a fact issue about pretext, the Court stated that assuming all these statements were made, they did not raise an issue of pretext because they did not refer in any way to Swafford’s age.  Id. at *40.  Further, the Court reiterated that Lewis did not have any influence over the hiring decision.  The Court, therefore, concluded that EEOC failed to present sufficient direct or circumstantial evidence to overcome summary judgment.
EEOC v. Eckerd Corp., 2012 U.S. Dist. LEXIS 91370 (N.D. Ga. July 1, 2012).  The EEOC brought a disability discrimination case against Defendant for allegedly failing to provide a stool to a long-time employee who had severe arthritic symptoms in her knees.  The employee, who worked as a cashier with accommodations for seven years without incident, lost the use of her stool in January 2009 when a new district manager decided that the company would no longer provide it.  The EEOC alleged that Defendant failed to provide the employee a reasonable accommodation for her disability, and then terminated her on account of her disability in violation of the ADA.  The parties filed cross-motions for summary judgment.  The Court granted Defendant’s motion for summary judgment.  The Court found that the employee was not a “qualified individual” under the ADA who could perform the essential functions of a job with or without a reasonable accommodation.  Id. at *13-15.  The cashier job at issue had significant physical requirements, including several customer service and housekeeping duties that were physically demanding, such as unloading merchandise, stocking shelves and end-caps, building merchandise displays, and ensuring that the store was clean and visually pleasing.  The employee did not meet the physical requirements, as she had testified that her osteoarthritis made it difficult for her to walk unassisted and limited her ability to stand for long periods of time without a break.  Further, the doctors’ assessments had confirmed that the employee had to sit in a chair most of the day or at least 30 minutes per hour worked throughout the day.  The EEOC failed to explain how sitting for half of the work day would enable the employee to work productively on the sales floor, or meet the physical demands required to assist with truck unloads and perform regular stocking, cleaning and inventory related duties.  The Court thus found that the sitting accommodation requested by the employee would eliminate, rather than enable the employee to perform many of the essential functions of the cashier job.  The Court also held that the employer’s previous willingness to provide a certain accommodation did not establish that the accommodation was reasonable or required and that the employer did not concede that a job function was unessential by temporarily removing the function from a disabled employee’s duties.  Id. at *19.  Further, neither the EEOC nor the employee identified any alternative reasonable accommodation that could enable the employee to perform the essential functions of the cashier job and there was no indication that such an accommodation existed.  The Court thus held that Defendant had no affirmative duty to engage in an interactive process where the disabled employee failed to identify a reasonable accommodation.  The Court further held that the accommodation met the definition of “undue hardship” under the ADA.  Id. at *23-24.  There was undisputed evidence that the employee’s sitting interfered with Defendant’s operations in a number of ways as the cashier job required frequent movement throughout the store and the employee’s sitting would result in work being done solely by one person or not being done at all.  The Court found that providing the accommodation essentially required Defendant to pay the employee for twice the hours that she actually worked while assigning many of her responsibilities to other employees.  The EEOC further failed to present any evidence to rebut Defendant’s legitimate reason – that the employee could not perform the essential functions of the cashier job while seated – for terminating her.  Accordingly, the Court granted Defendant’s motion for summary judgment.
EEOC v. Ford Motor Co., 2012 U.S. Dist. LEXIS 128200 (E.D. Mich. Sept. 10, 2012).  The EEOC brought an action alleging that Defendant failed to accommodate the disability of an employee, Jane Harris, in violation of the ADA and subsequently retaliated against her for filing a charge with the EEOC.  Defendant moved for summary judgment, which the Court granted.  Defendant contended that Harris was not otherwise qualified for the resale buyer position because of her excessive absenteeism, and that her proposed accommodation was not reasonable.  Defendant noted that Harris was absent 50% of workdays in 2009, and her partial-day absences increased her absence days to 75% of available workdays.  The EEOC argued that Harris should not be penalized for her excessive absenteeism, which grew worse after Defendant denied her the ability to telecommute.  The EEOC also contended that on some of the days Harris was allegedly absent, she was on approved medical leave, performed work from home, or performed work from home while taking intermittent FMLA leave.  The Court found it was clear from the record that Harris was absent more often than she was at work and on that basis alone Harris was not a qualified individual under the ADA.  The Court observed that regular attendance was a basic requirement of most jobs.  Id. at *13-14.  The EEOC argued, however, that Harris could have performed her job duties from home and that regular attendance was not an essential function of the resale buyer position.  The Court noted her managers did not agree that she could successfully perform her essential job functions at home on a regular basis up to four days per week.  Id. at *14-15.  The Court found the evidence suggested that the essential functions of Harris’ job could not be performed at home up to four days per week.  The Court remarked that her frequent, unpredictable absences negatively affected her performance and increased the workload of her colleagues.  The Court also noted Harris’ statement that she could perform her job duties via computer and conference call but found that her managers did not agree.  The Court pointed out that although a few other buyers were permitted to telecommute, they did so once a week, on a regularly scheduled day.  The Court found that no other buyer was permitted to telecommute up to four days per week, whenever she determined she was unable to come in to the office.  Id. at *15-16.  The Court held that Harris’ situation did not present the exceptional case where a work-at-home accommodation would be reasonable; instead, the record, including testimony from other resale buyers, reflected that her position often required spur-of-the-moment, group problem-solving with members of the resale team and suppliers, which was most effectively handled in person.  Thus, the Court found Harris’ opinion to the contrary was not sufficient to overcome Defendant’s reasoned business judgment that the resale buyer position did not lend itself to frequent, unpredictable workdays out of the office.  Id. at *17-18.  The EEOC further contended that Harris’ low performance review and the performance improvement plan (“PEP”), which referenced her attendance issues, were retaliatory.  The EEOC argued that the timing of Harris’ poor review, PEP, and termination, just months after she filed her charge, established a causal link between the protected activity and termination.  The EEOC also cited Defendant’s failure to investigate Harris’ complaints of retaliatory harassment as a causal link.  The Court found the record reflected that Harris’ low performance review and PEP were not based solely on her attendance issues.  The Court pointed out that the EEOC not only failed to dispute the specific performance deficiencies documented by Defendant in the interim review, but also that Harris also failed to meet the performance objectives required by the PEP.  Thus, the Court stated that although the timing of those reviews could be sufficient to establish the causal link required to set forth a prima facie case, the EEOC could not further establish that Defendant’s reasons for terminating Harris were pretextual.  The Court remarked that Defendant’s alleged failure to investigate Harris’ complaint also did not suggest a retaliatory motive; the evidence was that Harris refused to provide the information necessary for Defendant to conduct an investigation.  Accordingly, the Court concluded that the evidence did not cast doubt on Defendant’s stated reason for terminating Harris’ employment - poor performance - and thus granted Defendant’s motion for summary judgment.  Id. at *20-21.
Editor’s Note:  The EEOC’s strategic enforcement program has made clear that the Commission is going to “gear up” the investigation and subsequent litigation in the ADA arena.  However, the Court’s ruling in EEOC v. Ford Motor Co. serves as a strong reminder to the Commission that courts usually give employers deference in determining what is a reasonable accommodation for their employees. 
EEOC v. Greater Baltimore Medical Center, Inc., 2012 U.S. App. LEXIS 7851 (4th Cir. April 17, 2012).  The EEOC brought an action alleging that Defendant discriminated against an employee who went on disability leave by refusing to rehire him to the same position in violation of the Americans With Disabilities Act (“ADA”).  The claimant, who began working for Defendant as a unit secretary in 1984, was hospitalized for a life-threatening condition in January 2005, and had later applied for Social Security Disability Insurance (“SSDI”) benefits for his disabling condition.  The Social Security Administration (“SSA”) approved the claimant’s application and he continued to receive monthly SSDI payments.  In January 2006, the claimant notified Defendant that he intended to return to work, and submitted doctor’s reports indicating that he could return to work as a part-time unit secretary.  Defendant, however, refused to rehire the claimant in the same job classification and eventually terminated him.  The claimant filed a charge with the EEOC.  The District Court, while granting summary judgment to Defendant, found that claimant’s representations to the SSA were inconsistent with any conclusion that he was a “qualified individual with a disability” under the ADA, i.e., able to perform the essential functions of his job, with or without a reasonable accommodation.  Id. at *8.  In Cleveland v. Policy Management System Corp., 526 U.S. 795 (1999), the U.S. Supreme Court held that in order to avoid summary judgment in a disability discrimination case brought under the ADA, a Plaintiff must provide a sufficient explanation regarding any conflicting statements made in a Social Security disability application.  Finding that the EEOC failed to offer a “satisfactory” explanation for the conflict between the claim that the employee could work with or without reasonable accommodation under the ADA and the claimant’s prior application for and receipt of SSDI benefits, the District Court granted Defendant’s motion for summary judgment.  Id. at *2.  The EEOC appealed, arguing that Cleveland does not apply in an enforcement action brought by the EEOC on behalf of an individual claimant.  The Fourth Circuit rejected the EEOC’s position and affirmed the District Court’s holding.  Although the Fourth Circuit acknowledged that the EEOC has a governmental interest in an enforcement action that was not merely derivative of the individual claimant’s interest, it concluded that it did not mean that a claimant’s statements to other government agencies were somehow less relevant to an enforcement action on behalf of the claimant than they were for an action pursued by the claimant himself.  Id. at *12-13.  The Fourth Circuit noted that the EEOC could satisfy the Cleveland test by showing that an apparent or facial conflict was not a genuine conflict.  The applications for SSDI benefits claimant filed asserted that he was completely disabled from work.  However, the reported disabilities conflicted with the multiple work releases provided to Defendant, each of which indicated his improved condition with some work restrictions.  Further, the claimant never alerted the SSA to any change in his circumstances and continued to receive his checks at the time of the District Court’s decision.  The Fourth Circuit therefore found it impossible for the claimant to both have a good faith belief that he could return to work with or without accommodation while at the same time have a good faith belief that he was entitled to benefits due to his total disability, as detailed in his SSDI application.  Id. at *18-19.  While the EEOC argued that the “passive receipt” of benefits by the employee should not be viewed as an affirmative representation to the SSA, the Fourth Circuit held that Cleveland was not principally concerned with distinguishing between active and passive representations, but on the factual conflicts generated by contradictory representations.  Id. at *21-22.  Although the Fourth Circuit noted that it did not condone Defendant’s act, it affirmed the grant of Defendant’s motion for summary judgment, stating that it was constrained to do so based on the plain language of the ADA and relevant case law.  Id. at *22.
EEOC v. Hill Country Farms, Inc., 2012 U.S. Dist. LEXIS 147403 (S.D. Iowa Sept. 18, 2012).  The EEOC brought an action alleging that Defendant discriminated against James Keith Brown and other intellectually disabled individuals in their employment by subjecting them to unlawful harassment, discriminatory terms and conditions of employment, and discriminatory wages in violation of the ADA, 42 U.S.C. § 12117 (a).  Defendant ran a turkey processing plant in Iowa, at which it employed several intellectually disabled individuals.  Defendant paid those individuals $65 per month, and provided them with “room and board” in a converted schoolhouse, known as the “Bunkhouse,” as well as “in kind care.”  Id. at *5.  Defendant also employed non-disabled persons to do the same work, and paid the non-disabled worked more than the disabled workers, even though the disabled individuals performed as productively and effectively as non-disabled workers.  Defendant sought to justify the lower wages by claiming Social Security and/or Supplemental Security Income for providing the disabled men room and board, lodging, and other facilities.  The State of Iowa shut down the Bunkhouse in 2009.  Defendant’s business activities were investigated previously by the U.S. Department of Labor’s Wage and Hour Division (“DOL/WHD”).  In 2003 the DOL/WHD determined that Defendant had violated the FLSA, but nonetheless, Defendant never changed its pay practices.  Subsequently, the DOL again investigated Defendant’s pay practices.  The DOL concluded that its pay practices were unlawful and denied Defendant’s claims that it was entitled to credits.  In addition to the DOL investigations, two previous decisions had been rendered against Defendant and affirmed on appeal, including Solis v. Hill Country Farms, 808 F. Supp. 2d 1105 (S.D. Iowa 2011), aff’d, No. 11-3069 (8th Cir. 2012), and in the Iowa District Court for Polk County, affirmed by the Iowa Court of Appeals in Henry, et al. v. Iowa Dep’t of Workforce Dev., No. CV8615 (Dist. Ct. Sept. 9, 2011).  The EEOC filed a motion for partial summary judgment as to the wage claims only, which the Court granted.  The Court stated that because the EEOC had filed a statement of undisputed facts that was not resisted, that statement established a factual basis on which it would resolve the wage issue.  Id. at *3.  The Court found that Defendant engaged in unlawful and discriminatory pay practices in violation of the ADA, which resulted in direct detriment to the intellectually disabled employees by depriving them of their rightful wages.  Id. at *15.  The Court also found that during the relevant periods, Defendant was not justified in paying lower wages to the disabled employees by any of the provisions of the FLSA, or any other federal or state law or regulation.  Id.  The Court concluded that the disabled individuals were entitled to monetary relief against Defendant for its discriminatory wage violations, based on an amount of wages representing a comparable market wage rate, equivalent to that earned by non-disabled employees performing the same or similar jobs, with like tenure.  The Court held that the period of time for the calculation of the award of monetary relief for lost wages was the two-year period from February 2007 through the time of cessation of Defendant’s Iowa operations in February 2009.  Id. at *15-16.  Accordingly, the Court awarded damages in the amount of $1,374,266.53 and requested the EEOC to submit a calculation of prejudgment interest applicable to the amounts of damages awarded to the aggrieved individuals.
Editor’s Note:  The EEOC does not often secure seven figure judgments without years of hard fought litigation.  The judgment is one of the most significant nailed down by the EEOC in 2012.  While this is certainly an extreme case, employers can take away several lessons.  First, the case underscores the importance of compliance with state and federal laws regarding wages and discrimination.  The case also shows that employers should not ignore problems found by government agencies, especially since it displays that the EEOC is willing to pursue claims for violations of discrimination laws based on the same facts giving rise to violations of wage and hour laws.  In addition to the rulings in the previous cases, HCF got hit with another judgment for over $1 million in this case (including interest) and faces trial on other claims.  These are expensive lessons to learn for employers.
EEOC v. Old Dominion Freight Line, Inc., 2012 U.S. Dist. LEXIS 57649 (W.D. Ark. April 23, 2012).  The EEOC brought an action on behalf of former driver Charles Grams, alleging that Defendant’s policy prohibiting any truck driver who self-reported alcohol abuse from returning to a driving position, and conditioned return to a non-driving position upon enrollment in a treatment program, violated the Americans With Disabilities Act (“ADA”).  Defendant moved to dismiss the EEOC’s complaint for failure to state a claim, which the Court granted in part and denied in part.  The Court noted that in order to make a prima facie case under the ADA, the EEOC must show: (i) that Grams had a disability within the meaning of the ADA; (ii) that Grams was qualified to perform the essential function of his job, either with or without reasonable accommodation; and (iii) that Grams suffered adverse employment actions because of his disability.  Id. at *5-6.  Defendant contended that the EEOC failed to plead facts sufficient to support a finding that Grams’ alcoholism was a disability.  The Court pointed out, however, that “disability” within the meaning of the ADA included being regarded as having an impairment that substantially limited one or more major life activities, which included working.  Id. at *6.  The Court noted that the complaint alleged that Defendant immediately suspended Grams from driving upon hearing his report of alcoholism, told him he would never be allowed to drive for the company again, and terminated him when he failed to obtain private outpatient treatment for the condition.  The Court found those facts would support an inference that Defendant regarded Grams as being disabled by alcoholism, and that was sufficient at the pleading stage.  Defendant also contended that the EEOC failed to plead facts sufficient to support a finding that Grams was a qualified individual under the ADA by: (i) failing to plead that Grams had no current clinical diagnosis of alcoholism, which was a requirement for driving a commercial motor vehicle under 49 C.F.R. § 391.41(b)(13); and (ii) affirmatively pleading that Grams did not comply with the Substance Abuse Professional’s recommended treatment plan.  The Court reasoned that these contentions were not fatal to the EEOC’s claims.  The Court noted that the complaint did not contend that Defendant acted discriminatorily when it suspended Grams from driving, but rather its alleged policy of denying an alcoholic the right to ever return to driving under any circumstances, its alleged failure to reasonably accommodate Grams with another position, and its ultimate termination of Grams were discriminatory actions.  Id. at *7.  Finally, Defendant contended that it was unclear whether the EEOC intended to plead a pattern or practice claim, and asked that the EEOC be “required to properly and clearly plead the nature of its claims.”  Id. at *8.  The Court agreed with Defendant that the EEOC should be required to clearly plead the nature of any claims it was making that were not specific to the treatment of Grams.  Id.  Accordingly, the Court granted Defendant’s motion to dismiss to the extent that it sought clarification of the EEOC complaint, and denied the motion in all other respects.
EEOC v. OSI Restaurant Partners, LLC, 2012 U.S. Dist. LEXIS 31354 (D. Ariz. Mar. 5, 2012).  The EEOC brought an action on behalf of employee Woods, alleging that Defendant terminated him because he required a reasonable accommodation.  The Court granted Defendant’s motion to dismiss the complaint without prejudice.  The Court noted that the EEOC’s allegation that Defendant terminated Woods “and/or because he needed a reasonable accommodation” was devoid of any factual content or context and did not meet the minimal requirement for stating a claim.  Id. at *1.  The EEOC alleged no request for accommodation or what accommodation was needed.  Specifically, the allegation of termination “because of his disability” was not aided with any facts suggesting animus or causal connection between Woods’ disability and the termination.  Id.  The Court concluded that these were bare legal conclusions, and these deficiencies could easily be cured if the EEOC had any facts in its possession.  The Court therefore dismissed the complaint for failure to state a claim upon which relief can be granted, with leave to amend complaint.
EEOC v. Resources For Human Development, 2012 U.S. Dist. LEXIS 26749 (E.D. La. Feb. 29, 2012).  The EEOC brought an action on behalf of Lisa Harrison’s estate alleging that she had severe obesity, which was a physical impairment under the Americans with Disabilities Act, (“ADA”) and that Defendant regarded her as disabled because of it in violation of Title I of the ADA.  In November 1999, Defendant had hired Harrison at a long-term residential treatment facility for chemically-dependent women and their children, as a prevention/intervention specialist.  At the time Harrison was hired she weighed more than 400 pounds.  In September 2007, Defendant terminated Harrison, at which time she weighed 527 pounds.  After the Court denied Defendant’s motion for summary judgment, the EEOC moved for partial summary judgment, which the Court granted in part and denied in part.  The EEOC first requested the Court to find that, as a matter of law, it had established a prima facie case of disability discrimination so as to shift the burden of production to Defendant.  Further, the EEOC contended that it had affirmatively established the first element of a claim of ADA-coverage under the terms of the statute, and so there was no “genuine issue of material fact that Lisa Harrison had a disability.”  Id. at *4.  The Court had already determined while denying Defendant’s motion for summary judgment that Harrison was a “qualified individual with a disability” under the ADA, noting that at all relevant times, she was severely obese, which is an impairment under the ADA, and additionally, that she was disabled as a result of her severe obesity because of the resulting diabetes and heart problems.  Id. at *7-8.  The Court therefore found that partial summary judgment on that issue was proper.  On the second part of its first claim, the EEOC requested a finding that Harrison “was regarded by Defendant as being substantially limited by her obesity.”  Id. at *8.  Defendant conceded that it regarded Harrison’s weight and other conditions to substantially limit her ability to walk, and Defendant further stated through Harrison’s supervisors that she performed her work in the past and could have done so while sitting but that “for whatever reason, she was not doing it.”  Id. at *9.  However, there was a material issue of fact in dispute as to whether Harrison had suffered discrimination because Defendant regarded her as being disabled.  Finally, the Court found that the EEOC had not established a prima facie case of disability discrimination.  The Court stated that although the EEOC had established the first and second factors – a disability within the meaning of the ADA, and qualified individual with disability, it failed to establish the third factor – an adverse employment decision because of disability.  The EEOC argued that Harrison’s termination was the result of Defendant regarding her as disabled.  The Court found that whether or not Harrison actually suffered an adverse employment decision due to her morbid obesity was the key issue of material fact in this case.  Id. at *10.  Further, another key issue would be whether reasonable accommodations would have been a viable option under the circumstances.  Because of these disputed facts, the Court concluded that summary judgment on that issue was inappropriate at that time.
EEOC v. The Picture People, Inc., 684 F.3d 981 (10th Cir. 2012).  The EEOC filed a disability discrimination action on behalf of Jessica Chrysler, a profoundly deaf employee hired as a performer at Defendant’s portrait studio, a position that involved photography, sales, lab work, front desk duties, and interacting with customers.  The day after Chrysler was hired, she requested an American Sign Language (“ASL”) interpreter for training, which Defendant provided.  Chrysler subsequently requested an interpreter for an upcoming staff meeting, which was not provided.  After the 2007 holiday season, Defendant cut Chrysler’s working hours, explaining in a written notice that the reduction in performers’ hours affected all performers and was normal following the holiday season.  Defendant then subjected Chrysler to a disciplinary notice when she called into work sick several times and acted in a generally insubordinate manner in the workplace.  After discovery, Defendant filed a motion for summary judgment.  Relative to the EEOC’s claim for failure to accommodate pursuant to the ADA, Defendant argued that the EEOC could not meet the second element of the prima facie case because Chrysler was not qualified, with or without accommodation, to perform the essential functions of the performer position, since she was unable to verbally communicate, a skill listed as an essential job requirement.  The EEOC contended that Chrysler was able to perform all the essential functions of the job by using written communication, gestures, and limited spoken speech.  The District Court granted summary judgment, and dismissed the EEOC’s lawsuit on the grounds that it was not reasonable to require Defendant to alter the job description for Chrysler.  The EEOC appealed.  On appeal the case hinged on whether Chrysler could perform her job with reasonable accommodations.  The EEOC asserted that the Defendant was required to “allow [Chrysler] to communicate with customers using non-verbal means of communication,” and that she could perform her job duties if Defendant provided her with an interpreter at meetings and training sessions.  Id. at 987.  The Tenth Circuit refused to displace Defendant’s business judgment and opined that “[g]iven that verbal communication is an essential job function, requiring [Defendant] to eliminate this function cannot be a ‘reasonable accommodation’ required under the ADA.”  Id.  The Tenth Circuit reasoned that providing Chrysler with an interpreter was not a reasonable accommodation because it would not improve her ability to perform her job.  Namely, the interpreter would neither “ameliorate her inability to interact verbally with customers - an essential function of the performer job” nor precluded the Defendant “from scheduling her during non-peak periods[.]”  Id. at 988.  Thus, the Tenth Circuit upheld the dismissal of the EEOC’s unlawful discrimination, termination, and retaliation claims.
Editor’s Note:  The affirmance of summary judgment in EEOC v. The Picture People, Inc. provides a blueprint for successfully defending against the EEOC's theories. The 10th Circuit's ruling also represents a blow to the EEOC in terms of its strategy to base ADA charges on arguments that the employer failed to provide reasonable accommodations.
EEOC v. Thrivent Financial For Lutherans, 2012 U.S. App. LEXIS 23821 (7th Cir. Nov. 20, 2012).  The EEOC brought an action against Defendant alleging disclosure of confidential medical information about its former employee, Gary Messier, to his potential employers in violation of § 102(d)(4) of the ADA.  Messier, hired by Omni Resources, Inc., a technology consulting agency for Defendant, worked under the supervision of John Schreiner.  On one occasion when Messier failed to report to work, his Account Manager at Omni, Thomas Brey, sent Messier an email asking him to call back.  Thereafter, Messier sent an email to Defendant and Omni stating that he had been unwell due to a migraine.  Subsequently, Messier quit his job but found it difficult to find a new job and suspected that Defendant was saying negative things about him to prospective employers who called for reference checks.  Messier hired Reference Matters, Inc. (“RMI”), an online reference checking agency, to find out what Schreiner was saying in the reference checks.  When an RMI agent called Schreiner pretending to be a prospective employer interested in hiring Messier, Schreiner disclosed that Messier had medical conditions where he got migraines.  The EEOC alleged that during these reference checks, Defendant was revealing information about Messier’s migraine condition to prospective employers in violation of the ADA’s requirement that employee medical information obtained from medical examinations and inquiries must be treated as a confidential medical record.  The District Court found that as Defendant learned of Messier’s migraine condition outside the context of a medical examination or inquiry, the confidentiality provisions of 42 U.S.C. § 12112(d)(3) did not apply.  Accordingly, the District Court granted summary judgment to Defendant.  On appeal, the Seventh Circuit affirmed the judgment.  The District Court had focused on the EEOC’s argument – whether Defendant had learned about Messier’s migraine condition through a medical inquiry and found that Brey’s email did not constitute a medical inquiry – because given the vast number of reasons an employee could miss work without informing his employer, it seemed unreasonable to assume that an employer checking in on his absent employee had the intent to request or acquire medical information.  The EEOC argued that the ADA’s confidentiality provisions protect all employee medical information revealed through job-related inquiries.  The Seventh Circuit stated that if the term “inquiries” in 42 U.S.C. § 12112(d) refers only to medical inquiries, as Defendant urged, then the EEOC’s claim failed because the EEOC conceded on appeal that Brey’s email was not a medical inquiry.  Id. at *11.  On the other hand, if the term “inquiries” in § 12112(d) referred to all job-related inquiries, as the EEOC urged, then the EEOC’s claim fared better.  Id.  The Seventh Circuit stated that § 12112(d) has a “plain meaning” that cannot be ignored, and therefore, it did not need to reach the question of the proper deference owed to the EEOC’s interpretation of the statute.  Id. at *12.  Further, Brey’s email was clearly a request for information, and the Seventh Circuit opined that EEOC correctly construed Brey’s email as an inquiry under this generalized definition.  Yet the EEOC’s reliance on this generalized definition of “inquiry” ignored the specific context in which the term “inquiry” is used throughout § 12112(d).  Id. at *13.  The subject matter discussed in the body of § (d) confirmed that the word “inquiries” did not refer to all generalized inquiries, but instead refers only to medical inquiries.  Id.  The Seventh Circuit observed that once the “job-related” inquiries language in 42 U.S.C. § 12112(d)(4)(B) is read in the context of the entire section, it is easy to see that “job-related” inquiries refer only to job-related medical inquiries.  Id. at *14.  The Seventh Circuit opined that the EEOC’s argument that the word “inquiries” in 42 U.S.C. § 12112(d)(4)(B) refers to all job-related inquiries, not just medical ones, ignored the content of the rest of the section.  Id.  The Seventh Circuit noted the case law which supported the notion that an employer must already know that an employee is ill or physically incapacitated before initiating the interaction in order for the interaction to be considered an inquiry under 42 U.S.C. § 12112(d)(4)(B).  Id. at *17.  Neither Defendant nor Omni had any such knowledge here, and there was no evidence in the record suggesting that they should have inferred that Messier’s absence was due to a medical condition.  There was no evidence that Messier had been sickly during his first four months of employment or that he had experienced a headache at work during his first four months.  For all Defendant and Omni knew, Messier’s absence was just as likely due to a non-medical condition as it was due to a medical condition.  Accordingly, the Seventh Circuit opined that Brey’s email could not be an inquiry for the purposes of 42 U.S.C. § 12112(d)(4)(B).  Because the EEOC conceded on appeal that Brey’s email to Messier was not a medical inquiry, Defendant was not required to treat the medical information that Messier sent in response to Brey’s email as a confidential medical record.  The Seventh Circuit thus held that Defendant did not violate the requirements of 42 U.S.C. § 12112(d) by revealing Messier’s migraine condition to RMI because the statute did not apply.
Editor’s Note: The Seventh Circuit’s holding provides a welcome clarification for employers. It rejected the EEOC’s argument that the term “inquiries” as used in 42 U.S.C. § 12112(d)(4)(B) refers to all job-related questions and, thereby, rejected the EEOC’s efforts to expand the confidentiality protections of the ADA to medical information received in response to non-medical inquiries.  As a result, the Seventh Circuit limited employers’ obligations under the statute.  Under Thrivent, employers who receive unsolicited medical information need not treat such information as a confidential medical record under the ADA, and they do not violate the requirements of the ADA by revealing the information to others.  
EEOC v. TriCore Reference Laboratories, 2012 U.S. App. LEXIS 17200 (10th Cir. Aug. 16, 2012).  The EEOC brought an action claiming that TriCore Reference Laboratories violated the Americans With Disabilities Act of 1990 (“ADA”) by failing to provide Rhonda Wagoner-Alison with a reasonable accommodation and by terminating her employment.  TriCore moved for summary judgment, arguing that the ADA did not apply to Wagoner-Alison because she was not a qualified individual with a disability and that she could not perform the essential functions of the clinical lab assistant II (“CLA II”) job with or without accommodation.  The District Court concluded that the EEOC failed to prove a prima facie case of discrimination as Alison could not perform the essential functions of the CLA II job and since there were no possible explanation to her representations to the Social Security Administration (where she stated in her benefits application that she could not work).  The District Court determined that TriCore terminated Wagoner-Alison’s employment due to poor performance and numerous errors.  Id. at 6.  The District Court also granted attorneys’ fees sought by Tricore, as it found the EEOC’s claims frivolous, unreasonable, and without foundation because the EEOC continued litigating after receiving TriCore’s correspondence setting out legal and factual deficiencies in the EEOC’s case.  Upon appeal, the Tenth Circuit affirmed the District Court’s decision.  The EEOC argued that TriCore’s reasons for terminating Wagoner-Alison’s employment were a pretext for discrimination, and the District Court failed to address this issue because it concluded that the EEOC failed to make a prima facie showing of discrimination.  Id. at *6.  The Tenth Circuit noted that to be covered under the ADA, a disabled employee must be capable of performing the essential core duties of the job at issue.  Id. at *8.  The EEOC conceded Alison could not perform the required standing or walking, both of which were essential functions of the CLA II job.  Even after learning that Wagoner-Alison was unable to perform these essential functions, TriCore provided an option for her to perform the patient registration portion of the job, an accommodation that was not required under the law.  The Tenth Circuit observed that an employer that bends over backwards to accommodate a disabled worker must not be punished for its generosity to have conceded the reasonableness of so far-reaching an accommodation.  Id. at *11-12.  The Tenth Circuit also affirmed the District Court’s conclusion that the termination of Wagoner-Alison’s employment was as a result of repeated errors that threatened patient safety.  The Tenth Circuit stated that nothing suggested that her termination was for some other unlawfully discriminatory reason.  Id. at *13.  The Tenth Circuit thus concluded that because the EEOC failed to make a prima facie showing of discrimination under the ADA, the District Court appropriately entered summary judgment against it.  The EEOC also argued that the District Court abused its discretion in awarding TriCore attorneys’ fees because neither its termination claim nor its accommodation claim was frivolous at any point in the proceedings.  The Tenth Circuit, however, concluded that the District Court did not abuse its discretion in so finding, and found the award of attorneys’ fees permissible as the EEOC proceeded with the case even after the deposition testimony revealed that there was no viable claim.  The Tenth Circuit further awarded damages and costs to Tricore under Rule 38, as TriCore asserted that the appeal was frivolous because the EEOC did not even argue that the District Court erred in determining that the EEOC failed to establish a prima facie case of ADA discrimination.  Accordingly the Tenth Circuit affirmed the District Court’s decision.
Editor’s Note:  The Tenth Circuit’s ruling in EEOC v. TriCore Reference Laboratories upheld a significant fee sanction against the EEOC for continuing with its litigation despite the lack of any factual or legal basis for its claims.  The Tenth Circuit’s decision is one of the growing number of fee sanction orders against the Commission that employers and commentators have cited in support of their criticism of the EEOC’s litigation strategies.
EEOC v. United Airlines, Inc., 673 F.3d 543 (7th Cir. 2012).  The EEOC filed a suit alleging that Defendant’s policy violated the ADA because it required disabled employees needing a job transfer as a reasonable accommodation to undergo a competitive job selection process to be selected for a position. Id. at 543. Following a transfer of venue from San Francisco to Illinois, the District Court granted United’s motion to dismiss because a previous Seventh Circuit case - EEOC v. Humiston-Keeling, 227 F.3d 1024 (7th Cir. 2000) – held that a competitive transfer process alone did not violate the ADA.  Id.  In 2003, United established reasonable accommodation guidelines that set forth the policy for accommodating workers who, because of a disability, were no longer able to perform the essential functions of their current job even with a reasonable accommodation.  Id.  The guidelines emphasized that a transfer could be considered a reasonable accommodation, but that the transfer process was subject to a competitive bid process, meaning that the employee would not be placed into a vacant position automatically.  Id.  Nonetheless, employees needing an accommodation would be “given preference” in that they could submit multiple transfer applications, were guaranteed an interview, and would receive “priority consideration over a similarly qualified applicant.”  Id. at 544.  In affirming the District Court’s decision, the Seventh Circuit agreed that its previous Humiston-Keeling case was “directly on point” and remained binding on the District Court.  Id.  Nonetheless, the EEOC urged the Seventh Circuit to reexamine and reverse its prior decision in Humiston-Keeling and reinstate its case.  Ultimately, the Seventh Circuit declined to do so given its prior rulings, but noted that the EEOC’s “interpretation may in fact be a more supportable interpretation of the ADA.” Id.  As a result, the panel “strongly recommended” that the case be reconsidered by all of the judges of the Seventh Circuit by en banc review.  Id. at 545.
EEOC v. United Airlines, Inc., 693 F.3d 760 (7th Cir. 2012).  The EEOC filed suit alleging that Defendant’s policy violated the ADA because it required disabled employees needing a job transfer as a reasonable accommodation to undergo a competitive job selection process to be selected for a position.  The District Court, while granting Defendant’s motion to dismiss the suit noted that binding precedent – EEOC v. Humiston-Keeling, 227 F.3d 1024 (7th Cir. 2000) – held that a competitive transfer policy does not violate the ADA, and also rejected the EEOC’s contention that the Supreme Court’s decision in U.S. Airways, Inc. v. Barnett, 535 U.S. 391 (2002) undermined Humiston-Keeling.  Because the Seventh Circuit overruled Humiston-Keeling, in light of Barnett, the Seventh Circuit revered the judgment of the District Court and remanded.  First, the Seventh Circuit noted the ruling in Humiston-Keeling held that the ADA does not require an employer to reassign a disabled employee to a job for which there is a better applicant, provided the employer’s consistent and honest policy to hire the best applicant for the particular job in question.  Id. at 762.  The Seventh Circuit noted the Supreme Court’s two-step approach in Barnett: (i) that Plaintiff need only show that an accommodation seems reasonable on its face, i.e., ordinarily or in the run of cases; and (ii) that once Plaintiff has shown he seeks a reasonable method of accommodation, the burden shifts to the employer to show special, typically case-specific, circumstances that demonstrate undue hardship in the particular circumstances.  Id.  Defendant argued that it was not required to grant a requested accommodation that would violate a disability-neutral rule, and relied upon the argument in Humiston-Keeling that the ADA is not a mandatory preference act but only a non-discrimination statute.  The Seventh Circuit noted that in Barnett this anti-preference interpretation of the ADA was rejected, as this argument failed to recognize what the Act specified, namely, that preferences will sometimes prove necessary to achieve the ADA’s basic equal opportunity goal.  Id. at 763.  The Seventh Circuit noted that merely following a neutral rule did not allow U.S. Airways to claim an automatic exemption from the accommodation requirement of the Act.  U.S. Airways prevailed because its situation satisfied a much narrower, fact-specific exception based on the hardship that could be imposed on an employer utilizing a seniority system.  Id.  The Seventh Circuit stated that while employers may prefer to hire the best qualified applicant, the violation of a best-qualified selection policy does not involve property rights and administrative concerns (and resulting burdens) presented by the violation of a seniority policy.  Id. at 764.  The Seventh Circuit observed that the Supreme Court found accommodation through appointment to a vacant position was reasonable, and ruled that absent a showing of undue hardship, an employer must implement such a reassignment policy.  Id.  The Seventh Circuit indicated that on remand the District Court must conduct the Barnett analysis and first consider if mandatory reassignment was ordinarily a reasonable accommodation.  The Seventh Circuit directed the District Court to then determine if there were fact-specific considerations particular to Defendant’s employment system that would create an undue hardship and render mandatory reassignment unreasonable.  The Seventh Circuit accordingly reversed the District Court’s judgment.
EEOC v. Western Trading Co., Inc., 2012 U.S. Dist. LEXIS 58962 (D. Colo. April 27, 2012).  Plaintiffs, the EEOC and Tyler Riley, brought an action against Defendant alleging: (i) disability discrimination against Riley, an epileptic; (ii) failure to accommodate him; and (iii) unlawful co-mingling of personnel and medical records in violation of the Americans With Disabilities Act (“ADA”).  Defendant is an army surplus store in the Denver Metropolitan area.  Riley began working for Defendant as a sales associate, which often involved the use of an extension ladder as high as 20 to 25 feet in the air.  The day after commencing employment, Riley suffered a seizure during his shift and was sent home for the rest of the day.  The EEOC alleged that Riley was allowed to return to work after providing three separate releases from his doctors, but was then sent home again when Defendant learned of a second seizure during his off-duty hours.  The EEOC alleged that despite additional information from Riley’s doctors, he was never allowed to return to work.  Defendant moved for summary judgment on all claims, which the Court denied.  The Court noted that the first element of a discrimination claim under the ADA is proof that Riley has a qualifying “disability” under the statute.  Id. at *10.  Defendant contended that Riley was not disabled because his seizure disorder did not substantially limit one or more major life activities.  The Court found that the EEOC had presented sufficient evidence regarding the severity of Riley’s seizure disorder and the manner in which it affected his life so as to warrant the jury determining whether it substantially limited one or more of his major life activities.  Id. at *12.  Defendant also contended that the EEOC could not show that Riley was qualified to perform his job because he was receiving social security disability insurance (“SSDI”) benefits during his employment.  Defendant argued that the EEOC’s assertions that Riley was a qualified person with a disability under the ADA were inconsistent with Riley’s status as a disabled person under the Social Security Act.  The Court pointed out that the Social Security Administration’s determination of Riley’s ability to work did not consider whether reasonable accommodations would permit him to perform the essential duties of a job and the EEOC had presented evidence that many employers had been able to accommodate workers with epilepsy.  Id. at *14-15.  Third, Defendant contended that the EEOC could not show that Riley suffered an adverse employment action.  The Court found the evidence showed that Riley was twice told to leave work and not return until he provided additional medical documentation, and the Court failed to see how that was any different from being placed on an unpaid leave or suspension.  The Court observed that Riley had previously informed Defendant that, regardless of his medication, he would continue to have seizures, but pointed out that despite that notification Defendant informed Riley that he would not be permitted to return to work until such time as his doctor could provide it with specific assurances that he could safely perform his job.  Id. at *16.  Moreover, the Court stated there was sufficient evidence to allow a reasonable juror to conclude that the adverse employment action was based on Riley’s disability.  Id. at *17.  Accordingly, the Court found the EEOC had shown a genuine dispute of fact as to all elements of the prima facie case as to disability discrimination.  With respect to the failure to accommodate claim, Defendant argued that Riley abandoned the interactive process by failing to provide requested  medical information.  The Court agreed that a reasonable juror could find that Riley caused the breakdown of the interactive process, but pointed out that it was equally true that a reasonable juror could find that Defendant failed to engage in a good faith interactive process.  The Court observed that Defendant continually asked for more information or asked for the same information multiple times and Riley responded promptly to all requests for additional medical information, provided seven different documents regarding his medical condition, and gave Defendant the contact information for his primary care provider.  Id. at *19.  Moreover, the Court determined that Defendant also failed to consider whether Riley might be able to continue serving as a sales associate but with the accommodation of not having to climb ladders.  Id.  Defendant further contended that there was no evidence that it violated the ADA provision that provides that medical information collected by an employer must be kept in separate medical files and treated as a confidential medical record.  The Court noted that in response, the EEOC pointed to a statement made by Defendant’s owner and president that all employee records, whether medical or not, were kept together.  Further when Defendant provided records to the EEOC, Riley’s medical records were mixed together with non-medical personnel records.  Accordingly, the Court held that the evidence created a genuine dispute of fact as to whether Defendant kept Riley’s medical records separately and confidentially, and therefore it denied Defendant’s motion for summary judgment.
B.ADEA Cases
EEOC v. Baltimore County, et al., 2012 U.S. Dist. LEXIS 149812 (D. Md. Oct. 17, 2012).  The EEOC alleged that the County’s pension plan, known as the Employee Retirement System (“ERS”), required older employees to pay more toward their retirement for the same retirement benefits than younger employees.  For example, an employee who became a member of the plan at age 25 was required to contribute 2.75% of his salary, whereas an employee who joined at age 45 was required to contribute 4% of his salary.  Id. at *3-4.  After extensive litigation, both parties filed motions for summary judgment.  The Court granted the EEOC’s motion for partial summary judgment and held that the County’s ERS violated the ADEA.  The EEOC brought this lawsuit on behalf of two retired corrections officers and a class of similarly-situated employees at least forty years of age.  At the time the EEOC initiated the lawsuit, the ERS provided that the County’s employees “retire at age 65 with a pension benefit of approximately 1/70 of the average final compensation of the member, multiplied by the number of years of service rendered prior to the date of retirement.”  Id.  The County provided a generous early retirement option to general employees with full benefits after 30 years of service, irrespective of their age. The EEOC alleged that the County’s ERS violated the ADEA because it required that employees contribute to the plan at different rates based on the age at which they joined.  Id.  The County claimed that there was a cost justification in requiring older employees to pay more than younger employees because when an older employee is hired, their pension fund contributions have less time to accumulate interest and provide an annuity at the time of retirement.  In 2009, the Court agreed with the County and granted it summary judgment.  The Court relied on Kentucky Retirement v. EEOC, 554 U.S. 135 (2008), and reasoned that the disparate contribution rates were justified by a permissible financial consideration, i.e., the time value of money.  Id. at *5.  The EEOC appealed and the case was reversed and remanded for the Court to reconsider whether the County’s ERS was supported by permissible financial considerations.  On remand, the Court found that the County failed to show non-age related financial considerations that justified the disparity in contribution rates between older and younger workers.  The Court noted that the County “was given an opportunity to conduct full discovery, including a comprehensive 30(b)(6) deposition of Buck Consultants, the actuarial firm that ha[d] been responsible for ERS since its creation.”  Id. at *9. The Court reasoned that the County did not provide any evidence “demonstrating why two workers with the same number of years until retirement eligibility should be required to contribute to the ERS at different rates” or why the County did not adjust the contribution rates to take account of the plan’s early retirement option.  Id.  Thus, the Court held that requiring higher contributions from older workers was not financially justified.  The Court also considered whether the ERS’s contribution rates expressly rely on age in violation of the ADEA.  The Court reasoned that although the EEOC did not offer evidence of the County’s discriminatory motives in creating the plan, it nonetheless violated the ADEA because of ERS had a discriminatory effect on the County’s employees.  The Court held that because “the different contribution rates charged to different employees [are] explained by age rather than pension status[,] age is the ‘but-for’ cause of the disparate treatment, and the ERS violated the ADEA.”  Id. at *15.  Thus, the Court granted the EEOC’s motion for partial summary judgment. 
Editor’s Note:  Many employers thought that the Supreme Court’s decision in Kentucky Retirement v. EEOC, 554 U.S. 135 (2008), rang the death knell for pension plan age discrimination lawsuits.  The Supreme Court’s decision in Kentucky Retirement – a favorable ruling for employers – stated that that the mere fact that a retirement plan requires age as a proxy for pension eligibility does not indicate that the plan is discriminatory in violation of the ADEA.  The ruling in EEOC v. Baltimore County, however, sends the message that the EEOC’s claims against pension plans are still viable. Employers will be well-served to review and consider their justifications for retirement plans that have variable contribution rates for employees based on age.
EEOC v. Exxon Mobil Corp., 2012 U.S. Dist. LEXIS 130936 (N.D. Tex. Sept. 13, 2012).  The EEOC brought an enforcement action alleging that Defendant violated the Age Discrimination in Employment Act (“ADEA”) by maintaining  a company-wide policy requiring its pilots to retire after age 60.  Defendant employs 27 pilots who fly all over the world with job responsibilities similar to those of commercial pilots.  The pilots fly nine different types of jets, including Bombardier Global express jets and Bombardier Challenger jets.  Id. at *3.  Defendant contested the EEOC’s claims, and relied on a FAA rule that prohibits a pilot from flying after they reach a particular age.  The Defendant argued that the FAA rule was sufficient evidence that its policy was a bona fide occupational qualification (“BFOQ”) reasonably necessary for the normal operation of its business.  Under the ADEA, if a Defendant can establish that its policy (which has a discriminatory effect) is also a BFOQ, then Defendant is released from liability under the ADEA.  Relying on this exception, Defendant asserted that it was not unlawful for it to require pilots to retire when they reached the age of 60.  Previously, Defendant filed a motion for summary judgment.  The District Court granted the Defendant’s motion and dismissed the case with prejudice.  Id. at *4.  Upon the EEOC’s appeal, the Fifth Circuit vacated the District Court’s judgment and remanded the case on the grounds that the District Court did not allow sufficient discovery on the issue of the BFOQ defense.  Id.  On remand, the District Court considered whether Defendant could conclusively establish the continuing validity of the rationale supporting its policy that required employees to retire at the age of 60.  The District Court noted that to “conclusively establish continuing validity, [Defendant] must set forth evidence that shows that no testing existed to predict when or if an over-age-60 pilot might experience a medical event that could jeopardize aviation safety.”  Id. at *18.  Based on the fact that “the risk of sudden incapacitating evens increases with age and no test can identify if or when that event may occur, and because the EEOC has failed to set forth any evidence to the contrary,” the District Court reasoned that Defendant presented sufficient evidence to establish that its age-based rule is continually valid. Id.  The District Court opined that the burden rested with the EEOC to present evidence to raise a question of fact regarding the continuing validity of Defendant’s policy. The District Court found that the EEOC failed to do so because it did not present “any evidence that medical testing exists that could identify those individuals over a specified age that are at risk of sudden incapacitation.”  Id. at *21.  Thus, because the “weight of the evidence” supported the Defendant’s age-based rule, the District Court granted Defendant’s motion for summary judgment and dismissed the EEOC’s lawsuit.  Id. at *28.
Editor’s Note:  The Defendant in EEOC v. Exxon Mobil Corp. won the case based on the evidence it entered to the record.  The EEOC was unable to rebut or challenge the BFOQ defense.  Persistence pays off, as the defense ultimately a hard fought battle against the Commission.
EEOC v. Exxon Mobil Corp., 2012 WL 6608755 (N.D. Tex. Dec. 19, 2012).  The EEOC brought an action on behalf of aircraft pilots alleging that Defendant engaged in a pattern or practice of age discrimination in violation of the ADEA.   Defendant’s policy required pilots to involuntarily retire when they reached the age of sixty.  Based on this policy, the EEOC filed a complaint against Defendant alleging it discriminated against its employees in violation of the ADEA.  Defendant contested the EEOC’s charges, and maintained that its policy of removing pilots from active flight status when they attain a specified age constituted a bona fide occupational qualification (“BFOQ”) under the ADEA.  Id. at *5.  Defendant relied on the Federal Aviation Administration (“FAA”) rule that prohibits a pilot form flying after they reach a particular age.  Defendant argued that the FAA rule was sufficient evidence that its policy was a BFOQ reasonably necessary for the normal operation of its business.  Relying on this exception, Defendant asserted that it was not unlawful for it to require pilots to retire when they reached the age of 60.  Id. at *6.  On September 13, 2012, the Court granted Defendant’s motion for summary judgment, holding that unpredictable health risks associated with becoming older make age a valid qualification for pilots who face rigorous safety requirements.  The EEOC moved for reconsideration, asserting that Defendant should have submitted further proof supporting its defense.    The Court reasoned that whether “reliance by an employer on a government agency’s age-related rule is probative of a BFOQ, in this context, depends upon the congruity between the occupations at issue and the weight of the evidence supporting the rule’s rationale.”  Id.  The Court noted that to “conclusively establish continuing validity, [Defendant] must set forth evidence that shows that no testing existed to predict when or if an over-age-60 pilot might experience a medical event that could jeopardize aviation safety.”  Id. at *7.  Based on the fact that “the risk that sudden incapacitating events increases with age and no test can identify if or when that event may occur, and because the EEOC has failed to set forth any evidence to the contrary,” the Court reasoned that Defendant presented sufficient evidence to establish that its age-based rule is continually valid.  Id.  The Court opined that the burden then rested with EEOC to present evidence to raise a question of fact regarding the continuing validity of Defendant’s policy.  The Court found that EEOC failed to do so because it did not present “any evidence that medical testing exists that could identify those individuals over a specified age that are at risk of sudden incapacitation.”  Id. at *8.  Furthermore, the Court held that Defendant presented sufficient evidence to establish its BFOQ as a matter of law because “[a]ny sudden incapacitation can jeopardize aviation safety.”  Id. at *9.  Thus, the Court held that “[t]he age-based job qualification imposed by [Defendant] is reasonably necessary to the safety of [Defendant’s] airplane passengers.”  Id.  Accordingly, the Court denied EEOC’s request for reconsideration.
C.Race And National Origin Discrimination/Hostile Work Environment Cases
EEOC v. Global Horizons, Inc., 2012 U.S. Dist. LEXIS 76705 (D. Haw. Mar. 31, 2012).  The EEOC brought an action pursuant to Title VII of the Civil Rights Act, 1964 of the Civil Rights Act, 1991, alleging that Defendants engaged in a pattern or practice of national origin and race discrimination, harassment, and retaliations, by subjecting Thai and Asian workers to severe abuse.  The EEOC asserted that Defendant Global recruited the claimants to work at their farms and required them to pay substantial recruitment fees which created an insurmountable debt for them.  When the claimants reached the United States, Global confiscated their passports and subjected them to uninhabitable housing, insufficient food and kitchen facilities, inadequate pay, significant gaps in work, visa and certification violations, and suspension, deportation and/or physical violence.  Id. at *5.  The EEOC alleged that Global threatened deportation if the claimants complained, and harassed them on a regular basis.  Upon the Court’s prior order granting the motions to dismiss all of the claims against Defendant A&B and the retaliation claims against Defendants Mac Farms, Kelena Farms, Del Monte, Maui Pineapple, Kauai Coffee, A&B, and MZB, and denying the motions to dismiss the balance of the claims, Defendants Del Monte and Kelena Farms filed a motion for reconsideration.  Del Monte contended that the complaint did not plead facts sufficient to support an allegation of pattern or practice discrimination against Del Monte.  The Court denied Del Monte’s motion.  The Court noted that the factual allegations regarding the degree of control that Del Monte had over the terms and conditions of the claimants’ employment coupled with the allegations of repeated, abusive, and discriminatory practices by Global toward the claimants on Del Monte’s farm gave rise to a reasonable inference that Del Monte knew, or should have known, that Global discriminated against the claimants on Del Monte’s farm.  Id. at *13.  Specifically, the EEOC had alleged that the claimants lived in overcrowded and inhumane conditions on Del Monte’s farm, that a large group of the claimants were deported while working at Del Monte because of Global’s non-compliance with the requirements, that the claimants at Del Monte were paid less than non-Thai workers or not paid for the work they performed and did not receive their pay on time, that the claimants did not receive the amount of work they were promised and received demeaning job assignments, that the claimants at Del Monte were subjected to verbal and physical abuse, exorbitant and/or unlawful recruitment fees, confiscation of passports, insufficient food, threats, and intimidation, and that the claimants were subjected to a curfew unlike non-Thai workers.  Id. at *12-13.  The Court found the allegations sufficient to state a plausible ground for relief.  The Court noted that the allegations of abuse coupled with the degree of control that Defendants Mac Farms, Captain Cook, and Maui Pineapple had over the terms and conditions of the claimants’ employment gave rise to a reasonable inference that Defendants knew, or at the very least should have known, that Global’s abusive and discriminatory treatment of the claimants was its standard operating procedure.  The EEOC had made specific allegations demonstrating each Defendant’s direct mistreatment towards the claimants on their farms, which included uninhabitable and overcrowded living conditions on the farms, cheating the claimants on their hours, and threatening to deport and prohibiting the claimants from contacting outsiders.  Id. at *18.  The Court found the allegations more than sufficient to state a claim of pattern or practice discrimination against Defendants Mac Farms, Captain Cook, and Maui Pineapple.  For the same factual reasons, the Court also denied Defendant Kelena Farms’ motion to reconsider the order denying its motion to dismiss the pattern or practice claim.  The Court, however, granted Defendant Kelena Farms’ motion to reconsider the portion of the order denying dismissal of constructive discharge claim.  In its order, the Court had found that the facts were sufficient to state a hostile work environment and that the alleged unlawful employment practices were sufficiently intolerable such that a reasonable person would have felt compelled to resign.  Id. at *27-28.  Defendant Kelena Farms argued that there were no allegations of unlawful employment practices toward the claimants by Global that physically occurred at Kelena Farms’ farm so as to give it actual or constructive knowledge.  The Court agreed that in order to establish a constructive discharge claim, the EEOC must establish that the employee actually quit.  Id. at *29.  Because the EEOC did not allege that any of the claimants actually resigned, the Court concluded that the Commission failed to state a constructive discharge claim against Kelena Farms.  The Court, however, recognized that the collection of facts had demonstrated a sufficiently severe pattern of on-going and persistent mistreatment toward the claimants, and therefore granted leave to the EEOC to properly allege the dismissed claims.
EEOC v. Global Horizons, Inc., 2012 U.S. Dist. LEXIS 146968 (D. Haw. Oct. 9, 2012).  The EEOC alleged that a manpower agency, Global Horizons, Inc., with the help of agricultural companies and farms with which it contracted, engaged in a litany of unlawful and potentially criminal acts, including alleged human trafficking, confiscation of passports, the provision of substandard housing, and wage & hour violations. The EEOC further alleged that – in engaging in these criminal acts – Global harassed, discriminated against, and retaliated against Thai H-2A guest workers based on their race and national origin in violation of Title VII, and that the Farm Defendants with whom Global contracted should be held joint and severally liable for Global’s Title VII violations because they “either engaged in, knew of, or should have known of” Global’s alleged conduct.  Id. at *6-7.  The Farm Defendants moved to dismiss the EEOC’s retaliation claims on the grounds that the complaint failed to allege sufficient facts to state a claim upon which a relief can be granted.  As to Defendant Kelena Farms, the Court concluded that the EEOC had alleged sufficient facts to plausibly suggest a retaliation claim because the EEOC had alleged that the Thai workers complained to Kelena Farms’ owner, management, and interpreter about Global’s failure to pay them and their inadequate living conditions, and lodged complaints with a union representative.  Accordingly, the Court found that the EEOC had met its burden.  The Court likewise found that the EEOC had alleged sufficient facts to plausibly suggest a retaliation claim against Defendants Maui Pineapple, Del Monte, and Captain Cook.  As to Defendant Mac Farms, the Court concluded that the EEOC failed to allege sufficient facts to state a retaliation claim, because there was no allegation that Mac Farms engaged in any adverse employment actions itself.  The Court remarked that while the EEOC attributed a number of adverse employment actions to Global, such as transfer to other farms and threats of deportation, it did not allege sufficient facts to plausibly suggest that it was within Mac Farms’ power to take remedial action or that Mac Farms was even aware of Global’s retaliatory conduct.  Similarly, the Court found that the EEOC failed to allege sufficient facts to state a retaliation claim against Defendants Kauai Coffee and A&B.  The EEOC alleged four causes action against Defendant A&B, including: (i) a pattern or practice discriminatory treatment based on national origin, retaliation, and/or constructive discharge; (ii) hostile work environment; (iii) discriminatory terms and conditions of employment; and (iv) retaliation for engaging in protected activity.  The Court noted that the EEOC had alleged sufficient facts to independently state a claim for all claims other than hostile work environment.  The Court explained that the complaint did not include any allegations that A&B knew or should have known of conduct constituting harassment, intimidation, or ridicule.  The Court remarked although the EEOC alleged that the Thai workers were subjected to abusive language, threats, and intimidation while working at Kauai Coffee, it did not allege that any complaints were made about such conduct to A&B employees or that any A&B employees witnessed abusive conduct.  Id. at *43.  Further, the Farm Defendants collectively moved to dismiss the EEOC’s allegations of joint and several liability to the extent that the EEOC sought to hold them liable for the alleged Title VII violations of other Farm Defendants.  At the outset, the Court found that the EEOC’s allegations of joint and several liability were clear and did not seek to hold any farm Defendant jointly liable with any other farm Defendant.  Defendants Kauai Coffee, A&B, Maui Pineapple and Kelena Farms contended that they could not be held liable for violations relating to Global’s alleged recruiting practices in Thailand; Global’s handling of recruitment fees; the Thai workers’ transportation to and from Thailand; confiscation of the Thai workers’ passports upon arrival in the United States; Global’s payment of their wages; their transportation to and from the other farms; and conditions at off-premises housing.  In support of their argument, Defendants cited to EEOC v. Global Horizons, Inc., 2012 U.S. Dist. LEXIS 105993 (E.D. Wash. July 27, 2012) (“Global Horizons WA”), where the Court held that the potential liability of the Farm Defendants was limited to orchard-related matters, there being no alleged facts to support a plausible finding that the Farm Defendants were responsible for the recruiting process or transporting the Thai workers.  The Court remarked that while the Farm Defendants in Global Horizons WA apparently exercised little or no control over the Thai workers in non-orchard related matters, the Farm Defendants here each oversaw aspects of and exercised control over the Thai workers’ housing, subsistence, transport, and pay.  Id. at *48.  Accordingly, the Court concluded that the EEOC had alleged sufficient facts on its joint liability theory.
EEOC v. Holmes & Holmes Industrial, Inc., 2012 U.S. Dist. LEXIS 146707 (D. Utah Oct. 10, 2012).  The EEOC brought an action alleging that Defendants engaged in racial discrimination and retaliation in violation of § 703 and 704 of Title VII of the Civil Rights Act.  According to the EEOC, Defendants employed African-Americans James Buie as a concrete finisher, and Antonio and Job Bratcher (the “Bratchers”) as fire watch employees.  The EEOC stated that Defendants’ Superintendent Paul Facer and Human Resources Manager Dale Arrington - both white employees -  used the term “nigger rigging” in fire safety meetings to refer to poor or incorrect work.  Id. at *4-5.  According to the Bratchers, during their two-and-a-half year employment, Facer repeatedly addressed them using the words “nigger” or “nigga.”  Id.  Facer admitted that he used the words at least 3 to 4 times per week, and that he made racial jokes at least once a week during his employment with Defendants.  Id. at *8.  Another supervisor Paul Fail admitted that everybody would laugh and crack “nigger” or Indian or Polish jokes, and heard several people at worksite use the term “nigger rigging” as well as using it himself while he was employed with Defendants.  Id. at *10.  When the Bratchers complained, Defendants investigated and found that they were racially harassed.  Defendants stated that it issued Facer a 30-day written corrective action for drug use and use of racial slur, but Facer said that he never received or signed this alleged corrective action.  Facer quit his employment after refusing to undergo a drug test.  The Bratchers were terminated the day they complained about the on-going racial harassment.  Job Bratcher refused to take a drug-test and quit, and Antonio Bratcher was laid off with other employees because of lack of work.  Defendants contended that Facer and the Bratchers were friends and that the Bratchers also used the term “nigga” in conversation at the worksite, which the Bratchers denied.  Id. at *10.  The EEOC moved for partial summary judgment, which the Court granted in part.  The EEOC moved for partial summary judgment on the issue of whether the Bratchers and Buie were subjected to hostile work environment due to the almost daily use of the words “nigger” or “nigga” by the highest ranking supervisor.  Id. at *19.  While there was no dispute about the fact that Facer referred to the Bratchers and Buie using those terms almost every time he spoke to them and that he told racial jokes frequently, Defendants contended that Facer did not intend to create a hostile work environment, as the Bracthers also participated in the conduct and used racial slurs.  Id.  The Court remarked that the conduct here was overtly offensive, as the Bratchers and Buie were subject to racial slurs and epithets almost daily, as the use of those words was highly demeaning, evoking a history of racial violence, brutality, and subordination.  The Court observed that Title VII does not require that Plaintiff prove that a harasser intended to create a racially hostile environment, but Plaintiff must establish that the harassment was racial or stemmed from racial animus.  Applying factors set out by the U.S. Supreme Court and the Tenth Circuit, the Court found that no reasonable jury could conclude that the work environment was not permeated with discriminatory intimidation, ridicule, and insult that was sufficiently severe or pervasive to alter the conditions of their employment and create an abusive working environment.  Id. at *28.  Accordingly, the Court concluded that the conduct objectively created a hostile work environment.  On the subjective prong of the EEOC’s hostile work environment claim, the Court noted that there was evidence that some employees did not believe that the Bratchers were bothered by Facer’s conduct because they were all friends and there was no real animus behind the slurs.  The Court remarked there were some disputed facts as to whether there was any kind of friendship between the parties.  Accordingly, the Court refused to grant summary judgment on the subjective prong of the EEOC’s claim.  The EEOC next argued that the Defendants were liable for racially hostile work environment because they knew or should have known about the environment that existed.  The Court found that while little was done in response to the Bratchers’ complaint, it could not determine whether the responses were unreasonable as a matter of law.  Accordingly, the Court declined to grant the EEOC’s motion.
Editor’s Note:  Although the Defendant in EEOC v. Holmes & Holmes escaped the EEOC’s motion for partial summary judgment, the EEOC emerged from the Court’s ruling with leverage over the Defendant because if a jury finds that there was a hostile work environment, the EEOC can hold the Defendant liable.  Thus, even though the majority of the ruling in this case focused on the EEOC’s hostile work environment allegations, the existence of such claims would have had little impact on the Defendant if the EEOC could not establish that the Defendant was negligent or vicariously liable for its employee’s actions.  This case should be a reminder to employers that when employees complain about workplace harassment, the employer is well-served if it takes prompt action.  Implementing a policy that requires an investigation of reported workplace harassment or discrimination can aid in avoiding employer liability, and also work toward the goal of discrimination-free workplaces.  Additionally, the Defendant may have avoided vicarious liability for its employees actions if it put in place a clear, comprehensive policy that listed numerous people to which its employees could report alleged harassment. 
EEOC o/b/o Turner v. Kansas City Southern Railway Co., 675 F.3d 887 (5th Cir. 2012).  The EEOC brought an action on behalf of four African-American employees alleging that Defendant’s decisions to discipline the employees for work-rule violations were based on race in violation of federal and state laws.  The four African-American employees – Thomas Turner, Lester Thomas, Jesse Frank, and Clarence Cargo – were disciplined between 2002 and 2004 following separate incidents involving violations of Defendant’s workplace rules.  Turner, a train engineer, was dismissed for shoving a damaged engine onto a spur track.  Thomas, a train conductor, was dismissed for failing to timely stop at a dark signal.  Frank, a train engineer, was suspended for 90 days for missing a shift in order to visit his uncle in the hospital.  Cargo, a train conductor, was dismissed for operating a train that derailed after passing over an improperly locked switch.  All four employees administratively appealed their discipline pursuant to the terms of their collective bargaining agreement.  The appeals resulted in the discipline of Turner, Frank, and Cargo being reduced.  Thomas received a leniency reinstatement from Defendant while his appeal was pending.  Id. at 890.  In 2005, the EEOC, after conducting an investigation, filed an action alleging that the initial disciplinary decisions against the four employees were based on race in violation of Title VII.  Turner later intervened in the EEOC’s suit.  The District Court granted the Defendant’s motion for summary judgment with respect to all four employees.  On appeal, the Fifth Circuit reversed with respect to Turner and Thomas but affirmed with respect to Frank and Cargo.  The Fifth Circuit first analyzed whether the District Court had correctly found that a prima facie case could not be established by any of the employees.  The Fifth Circuit stated that in work rules violation cases such as this, a plaintiff may establish a prima facie case by showing either that he did not violate the rule or that if he did, employees who were not members of the protected class who engaged in similar acts were not punished similarly.  Id. at 892-93.  Under the second method Plaintiff must show that employees who were not members of the plaintiff’s protected class were treated differently under circumstances “nearly identical” to Plaintiff’s situation.  The employment actions being compared will be deemed to have been taken under nearly identical circumstances when the employees being compared held the same job or responsibilities, shared the same supervisor or had their employment status determined by the same person, and had essentially comparable violation histories.  The Fifth Circuit emphasized that “nearly identical” is not synonymous with “identical.”  Id. at 893.  The Fifth Circuit rejected the Defendant’s argument that as part of the prima facie case Plaintiffs were also required to show a causal nexus between the alleged discriminatory motivation of the person who made the decision to implement the adverse employment actions and the disciplinary decisions later rendered by the administrative appeals board, arguing that the appeals board was the ultimate decision-maker.  The Fifth Circuit stated that Plaintiffs were challenging the initial disciplinary decisions as discriminatory and not the decisions of the administrative appeals board.  Therefore, it is the initial decisions that are at issue.  Id. at 894.  With respect to Turner, the Fifth Circuit found that the derailment incident was substantially similar to the sideswipe incident caused by Thomas Schmitt, a white employee, a couple of weeks later.  Yet, Schmidt was merely suspended for 45 days rather than terminated.  Id. at 895-96.  Schmitt and Turner had essentially comparable violation histories, and the Defendant conceded that the disciplinary decisions were likely made by the same person.  Thomas was dismissed following an incident in which the train for which he was the conductor failed to stop within the appropriate distance of a “dark signal” during an unannounced safety test.  Joshua Hall, a white employee, was the engineer on the train involving the same incident.  While Hall was originally terminated, he was reinstated 30 days later.  The Fifth Circuit found that the two employees’ responsibilities for causing the train to stop were nearly identical and that their violation histories nearly identical.  The Fifth Circuit also found that the Defendant had failed to produce admissible evidence that the disciplinary decisions imposed on Turner and Thomas were based on legitimate, non-discriminatory reasons.  The individual who likely made the disciplinary decisions with respect to Turner and Thomas could no longer recall the reasons for his decisions.  Thus, the Fifth Circuit found that Defendant did not satisfy its burden of producing admissible evidence showing legitimate, non-discriminatory reasons and that therefore, Plaintiffs were capable of establishing a prima facie case of discrimination with respect to Turner and Thomas.  Id. at 910-11.  With respect to Frank, the EEOC argued that his 90-day suspension for a missed call was nearly identical to the conduct of Frank Mouney who was punished less severely.  The Fifth Circuit found that the employment records of Frank and Mouney were not essentially comparable, and thus, the EEOC could not establish a prima facie case with respect to Frank.  Finally, with respect to Cargo the only argument raised by the EEOC on appeal in support of reversing the summary judgment decision was an argument not asserted in the District Court.  Accordingly, the Fifth Circuit refused to consider the EEOC’s argument on appeal.
EEOC v. RJB Properties Inc., 857 F. Supp. 2d 727 (N.D. Ill. 2012).  The EEOC brought an action on behalf of current and former janitors and janitorial supervisors alleging that Defendants discriminated against Hispanic janitors on the basis of their national origin, and retaliated against two African-American supervisors for refusing to do the same.  The EEOC also brought sexual harassment claims on behalf of one of those supervisors.  Seventeen of the janitors worked at the Illinois Institute of Technology (“IIT”) and five worked at Thornwood High School.  The EEOC identified evidence of general manager Angela Shumpert’s hostility towards Hispanics and of her disparate, sometimes abusive, treatment of Hispanic employees at IIT.  The EEOC claimed that Defendants limited overtime opportunities, and imposed extra work on Hispanic janitors at Thornwood, and terminated one janitor – Minerva Flores – because she was Hispanic.  Both Defendants filed separate motions for summary judgment, which the Court granted in part.  The Court noted that the EEOC’s IIT failure-to-promote claims asserted that the claimants were promoted from call-in to permanent status more slowly than similarly-situated African-American janitors.  In an attempt to establish the prima facie case, the EEOC argued that the Hispanic workers were more qualified than the similarly-situated comparators.  The Court, however, found that by the EEOC’s own account, call-in employees did not accumulate seniority at all; therefore, the Commission’s seniority theory failed to establish a prima facie case.  Id. at 743.  The EEOC argued that as the positions claimants desired were low-skill positions, that they would be equally qualified for despite the level of seniority.  The Court, however, observed that the EEOC had itself offered evidence that the duties associated with the job postings in the record were not uniform across different janitorial positions.  Accordingly, the Court ruled that the EEOC failed to raise an inference of discrimination for failure to promote IIT claimants based on the EEOC’s seniority theory.  Id. at 744.  The EEOC also asserted claims of discriminatory termination on behalf of three individual claimants – Eduardo Chavez, Valencia Mendoza, and Sergio Medina.  All three employees were assigned to the night shift in IIT’s Life Sciences building, and were terminated for sleeping on the job and for job abandonment on the night of April 26-27, 2007.  The Court noted that each of the claimants and numerous employees had testified in detail about the night in question, and both sides identified and brought forth a host of inconsistencies in the other side’s evidence.  In fact, several witnesses testified that Shumpert – who was involved in the decision to terminate – frequently used hostile language towards Hispanic employees.  Accordingly, the Court ruled that the EEOC was entitled to a trial on claims of discriminatory termination of the three employees.  The EEOC next alleged that another employee – Gladys Navarro – was subject to discriminatory harassment because she was deprived of overtime opportunities, denied a bid for a lateral transfer, disciplined for wearing jewelry, and refused protective equipment.  The Court found that the EEOC offered no evidence that any of the instances alleged were based upon discriminatory animus.  For example, the Court noted that Navarro had worked fewer overtime hours than the two African-American janitors who were allegedly offered more overtime pay.  The Court concluded that there was nothing remotely discriminatory in awarding more overtime hours.  The Court also found that the EEOC’s allegations that Schumpert was subjected to harassment were devoid of discriminatory animus.  The Court explained that Navarro had previously worked with Schumpert in the Chicago public schools, where Schumpert was friendly with Navarro, and had even complimented her as a good worker.  The Court concluded that Navarro’s list of complaints were long and varied, and even when viewed in the light most favorable to her, a reasonable jury could not rule on her behalf.  Accordingly, the Court found that the EEOC’s evidence on other allegations fell short of actionable discrimination.  Similarly, the Court found that national origin harassment claims brought on behalf of Elqui Navarro, Teodoro Medina, Maria Obregon, Rosa Del Toro, and Alberto Garcia failed for the same reasons as that of Navarro.  The record did not suggest that the incidents alleged raised an inference of discrimination. The Court therefore granted Defendants summary judgment on those claims. The Court, however, ruled that the EEOC’s claims brought on behalf of Maria Rosales, Maria Rodiguez, Martha Lopez, Guillermina Avila, and Jessica Vazquez – for discriminatory harassment and/or termination – survived because a reasonable jury could find in their favor based on the facts.  Accordingly, the Court denied Defendants’ motions in respect of these employees.  The EEOC next asserted retaliation claims on behalf of two African-American supervisors, arguing that they were terminated for failing to carry out Schumpert’s discriminatory orders to fire certain of the Hispanic claimants.  Defendants contended that they had legitimate, non-discriminatory reasons for the employment actions taken against Tony Wesley and Todd Jackson, the two employees.  Defendants argued that Wesley was transferred for performance issues because IIT was dissatisfied with performance under his leadership, and that it was not Schumpert who made the decision to transfer him.  The Court found that even if Schumpert was not involved in transferring Wesley, a jury could conclude that the ultimate decision to transfer could have been influenced by Schumpert’s discriminatory and retaliatory motives.  Defendants contended that Jackson was terminated because he engaged in a pattern of conduct warranting termination, including leaving the premises during his shift and lying to management about his whereabouts.  Defendants, in fact, questioned the credibility of witnesses who testified on Jackson’s behalf.  The Court remarked that the credibility of witnesses was an issue for jury and not one to be determined on a motion for summary judgment.  Id. at 775.  Accordingly, the Court denied Defendants’ motion on claims asserted by the EEOC for these African-American employees.  As to the Thornwood overtime claims, the Court noted that the EEOC’s theory of liability was somewhat nebulous.  The Court remarked that the claims appeared to assert discrimination on the stated basis that Defendants limited the amount of information the claimants received about overtime opportunities compared to their African-American co-workers.  The Court, however, observed that the EEOC failed to identify any instance in which an African-American janitor was given an overtime shift the claimants did not know about, or any overtime shift that a claimant requested but was wrongly denied in favor of an African-American janitor.  Id. at 776. Accordingly, the Court granted Defendants summary judgment on the Thornwood overtime claims.  As to the discriminatory discharge of Minerva Flores, the parties agreed that it was based on an altercation that she had where Flores objected to the supervisor’s directive to re-clean the desks and floor of a classroom she had already cleaned.  Flores was terminated for gross insubordination.  The Court found that the EEOC failed to establish a prima facie case that Flores’ termination was based upon discriminatory animus, and granted summary judgment.  Id. at 779.  The Court also granted summary judgment on the EEOC’s hostile work environment claims.  The Court noted that these claims were premised principally on the allegation that the Thornwood claimants were required to do extra work.  The Court determined that the EEOC was unable to present sufficient evidence that the claimants were required to work more than the African-American employees.  Id. at 781. 
EEOC v. Rock-Tenn Services Co., Inc., 2012 U.S. Dist. LEXIS 149087 (N.D. Tex. Aug. 22, 2012).  In 2008, Michael Scott, an African-American employee at Defendant’s paperboard and packaging mill in South Dallas, Texas, filed a charge with the EEOC alleging that Defendant discriminated and retaliated against him because of his race.  Id. at *2.  After the EEOC’s year-and-a-half investigation, it concluded that Defendant subjected Scott and 15 other employees “to a racially hostile work environment that included racist graffiti throughout the workplace, the use of racial slurs by co-workers and managers and nooses at an employee work station.”  Id. at *21.  Prior to filing suit, the parties engaged in three months of unsuccessful settlement negotiations.  The EEOC later filed suit alleging that Defendant subjected its employees to a hostile work environment in violation of § 707 of Title VII and § 102 of the Civil Rights Act of 1991.  Both parties engaged in extensive discovery, and subsequently the EEOC and Defendant cross-filed motions for summary judgment.  Defendant advanced three key arguments in support of its motion.  First, Defendant asserted that the EEOC did not satisfy its statutory obligation to engage in good faith conciliation before filing suit.  Next, Defendant set forth a number of reasons why the EEOC could not prove its harassment claim on the merits, including that the EEOC’s claims were time-barred under Title VII’s 300-day limitation period.  Finally, Defendants asserted that Scott was judicially estopped from bringing an individual claim of harassment.  The Court addressed Defendant’s three arguments in turn.  First, the Court rejected Defendant’s claim that the EEOC failed to satisfy its statutory obligation to conciliate in good faith prior to bringing suit.  The Court reasoned that “simply because the parties failed ultimately to reach a settlement through the conciliation process does not mean either party necessarily failed to act in good faith”  Id. at *23.  The Court relied on evidence that the EEOC engaged in conciliation efforts for over three months by responding to Defendant’s request for information and identifying the names of “all the individuals in the class, and general information regarding their hostile work environment claim . . . including the type of harassment and where it occurred, reporting efforts by employees, and remedial actions by [Defendant].”  Id. at *19.  The Court concluded that the EEOC rightfully terminated the conciliation process after Defendant represented that it would not provide monetary relief without “drastic steps taken by the EEOC.”  Id. at *20.  The Court also denied Defendant’s motion with respect to the EEOC’s hostile work environment claim.  Relative to Defendant’s argument that the EEOC’s allegations fell outside of the 300-day limitation period, the Court held that this was an issue for a jury.  Specifically, there remained a genuine issue of material fact as to whether each Plaintiff suffered from “an act of racial harassment contributing to the hostile work environment within 300 days of Scott’s filing with the EEOC” because “almost all of the Plaintiffs clearly stated they observed racist graffiti at Rock-Tenn . . . and many indicated that they were aware of the noose incident.”  Id. at *32.  The Court also reasoned that even if the graffiti occurred more than 300 days before Scott filed his charge, that it was “permissibly related” to Scott’s claims and “sufficiently continuous to be permissible under the continuing violation doctrine.”  Id. at *32.  Using the same doctrine, however, the Court barred the EEOC’s allegations of verbal abuse that occurred beyond the 300-day period.  The Court reasoned that verbal abuse – unlike the alleged graffiti – was “insufficiently related” to Scott’s charge and not continuous because the verbal assertions were allegedly made by different individuals.  Id. at *33.  The Court noted, however, that the alleged verbal abuse may still be admissible at trial “as background evidence to support the hostile work environment claim.”  Id.  The Court was similarly unconvinced by Defendant’s remaining attempts to jettison the EEOC’s hostile work environment claim.  Stating that there remained genuine issues of material fact, the Court denied Defendant’s claim that the EEOC did not satisfy the elements of a hostile work environment claim.  The Court also held that Defendant did not prove the essential elements of its affirmative defense.  Id. at *46.  Finally, as to Defendant’s final argument that the EEOC was judicially estopped from individually pursuing the hostile work environment action because Scott took an inconsistent position in a prior bankruptcy proceeding, the Court agreed.  Id. at *47-48.  Finding that Defendant proved all three elements of judicial estoppel “beyond a peradventure,” the Court granted the Defendant’s motion in that respect.  Id. at *48.
EEOC v. Spitzer Management, 866 F. Supp. 2d (N.D. Ohio 2012).  The EEOC filed complaints on behalf of a group of employees alleging that Defendants engaged in unlawful employment practices by creating a hostile work environment based upon national origin. The EEOC alleged that employees Marek, Alawi, and Hamdan were constructively discharged and that Defendants retaliated against employees Okafor and Nuriddin based upon  charges they filed with the EEOC.  Defendants moved for summary judgment for each claim.  The Court resolved each of the pending motions.  Alawi claimed that he was subjected to a hostile work environment because of his Yemeni heritage when his general manager referred to him as “Ali Baba” and “Nairobi man.”  Id. at 856.  The Court observed that the repeated use of Ali Baba was not severe conduct.  Further, the record did not contain evidence of the frequency and pervasiveness of the use of this language.  Id. at 857.  Accordingly, the Court stated that there was insufficient evidence to establish a genuine issue of fact on Alawi’s claim of a hostile work environment.  The Court stated that Alawi’s claim of constructive discharge also failed because Alawi did not contend that his workplace became so intolerable that he was required to resign.  The Court therefore granted summary judgment in favor of Defendants on the EEOC’s claims for Alawi.  Marek raised claims of hostile work environment based on his national origin (Korean) and constructive discharge.  Marek testified that Dombrowski referred to him as “Mr. Chinaman,” and used terms like “Chop chop, hurry up” and “wax on, wax off” daily for numerous months, and also mocked his accent.  Id. at 859.  The Court opined that the fact that Dombrowski was ignorant of the particular country of Marek’s origin was no defense.  Furthermore, Dombrowski’s comments, while not made in Marek’s presence, only served to support a finding that Dombrowski’s comments were premised upon Marek’s Asian heritage.  Id.  The Court stated that the record did not support summary judgment on Marek’s hostile work environment claim.  Further, there remained a genuine issue of material fact surrounding whether the conduct was severe or pervasive because Marek testified that he endured the comments on a daily basis for months.  Defendants contended that the EEOC could not demonstrate employer liability on Marek’s claim because he quit following a confrontation with a co-worker which was unrelated to Marek’s national origin.  The Court found that another employee had informed Marek after the confrontation that he could quit or otherwise Dombrowski would fire him.  Faced with appearing before his harasser for possible discipline or quitting, Marek’s resignation was a fitting response.  The Court stated that the facts here compelled submitting this issue to a jury.  Id. at 862.  The Court then reviewed the EEOC’s claims for Hamdan, specifically that he left his employment because he was referred to as an angry Muslim, an extremist, a terrorist, uncivilized, Habibi and Habib by his general manager.  The Court noted that Hamdan was subjected to nearly daily comments about his national origin and was also subjected to mocking graffiti on a daily basis – graffiti that was both insulting to his national origin and sexually degrading.  When Hamdan complained about the comments and upon witnessing the graffiti, Hamdan’s supervisors laughed and took no corrective action.  The Court concluded that summary judgment could not be granted to Defendants because there existed a genuine issue of material fact surrounding the issue of whether Hamdan was subjected to severe and pervasive harassment.  Id. at 864.  Further, the Court stated that summary judgment was appropriate on the EEOC’s race discrimination claim for Nuriddin.  The EEOC claimed that he suffered disparate treatment when he parked his car in the garage and when he was reprimanded after an argument with other employees.  The Court noted that while the EEOC’s opposition brief spanned 68 pages, there was no analysis tied to the factual allegations.  Id. at 866.  Moreover, there was no argument which demonstrated that any of the identified employees were similarly-situated to Nuriddin.  With respect to the EEOC’s claim that Okafor was routinely harassed by Dombrowski based upon a combination of his Nigerian national origin and his African-American race, the Court stated that despite Okafor’s repeated protests and following the chain of command suggested by Defendants’ policies, Okafor was afforded no relief.  Accordingly, there existed a genuine issue of material fact with regard to whether Okafor was subjected to a hostile work environment and the EEOC’s claim on his behalf therefore survived.
D.Religion - Discrimination/Hostile Work Environment Cases
Hosanna-Tabor Evangelical Lutheran Church & School v. EEOC, 132 S. Ct. 694 (2012).  The EEOC brought an action against Defendant, a church, alleging that it terminated an employee in violation of the ADA.  The former employee, Cheryl Perich, had brought an EEOC charge alleging that she worked as a teacher with Defendant, and was on disability leave because she had developed narcolepsy.  Perich alleged that Defendant discouraged her from getting back to work, and in fact offered to pay a portion of her health insurance premiums in exchange for her resignation.  When Perich refused, she was informed that she would likely be terminated; Perich further asserted that when she informed Defendant that she would assert her legal rights, she was terminated.  Defendant cited insubordination and disruptive behavior, and the damage she had done to the working relationship by threatening to sue as reasons for her termination.  Defendant moved for summary judgment based on the “ministerial exception,” arguing that the suit was barred by the First Amendment because the claims at issue concerned the employment relationship between a religious institution and one of its ministers.  Id. at 701.  The District Court agreed that the suit was barred by the ministerial exception and granted summary judgment to Defendant.  The Sixth Circuit, however, reversed and remanded, finding that Perich did not qualify as a minister under the exception.  The Supreme Court granted certiorari and reversed the Sixth Circuit’s judgment.  At the very outset, the Supreme Court noted that the First Amendment prohibits Congress from making any law in respect of an establishment of religion, or prohibiting the free exercise thereof.  The Supreme Court noted that on many occasions it had upheld the spirit of freedom for religious organizations, keeping them independent from secular control or manipulation.  In other words, the Supreme Court had recognized that religious organizations had the power to decide matters of church government as well as those of faith and doctrine for themselves free from state interference.  The Supreme Court observed that this case for the first time presented an issue that required consideration as to whether this freedom of a religious organization to select its ministers is implicated by a suit alleging discrimination in employment.  The Supreme Court agreed with Defendant that there indeed was a ministerial exception where requiring a church to accept or retain an unwanted minister, or punishing a church for failing to do so, would intrude upon more than a mere employment decision.  The Supreme Court noted that Defendant held Perich out as a minister, with a role distinct from that of most of its ministers.  Defendant extended her a call, and issued her a “diploma of vocation,” and accorded her the title “Minister of Religion, Commissioned.”  Id. at 707.  Perich’s title as a minister reflected a significant degree of religious training followed by a formal process of commissioning.  To be eligible to become a commissioned minister, Perich had to complete eight college-level courses in subjects including biblical interpretation, church doctrine, and the ministry of the Lutheran teacher.  The Supreme Court observed that Perich held herself out as a minister of the Church by accepting the formal call to religious service, according to its terms.  In fact, Perich’s job duties reflected a role in conveying the Church’s message and carrying out its mission.  In light of these facts, the Supreme Court concluded that Perich was a minister covered by the ministerial exception.
EEOC v. Thompson Contracting, Grading, Paving, And Utilities Inc., 2012 U.S. App. LEXIS 25635 (4th Cir. Dec. 14, 2012).  The EEOC brought an action alleging that Defendant discriminated against Banayah Yisrael, a truck driver, for failing to accommodate Yisrael’s religious beliefs and ultimately terminating him because of his religion.  Yisrael was an adherent of the Jewish faith and observed his Sabbath on Saturday.  In the course of two weeks, Yisrael missed work on four different days that he was scheduled.  On one occasion, Yisrael was absent due to an appointment concerning a veterans assistance issue.  Id. at *5.  His other three absences resulted because Defendant scheduled him to work on his Sabbath.  The first time Yisrael missed work, Defendant did not discipline him for his absence.  Id.  On his second and third absences, Yisrael received a verbal and then a written warning that the next infraction would result in termination.  Id.  Shortly thereafter, Yisrael did not attend his scheduled shift on Saturday.  Anticipating that Defendant would fire him for his absence, Yisrael filed a charge with the EEOC.  Id. at *6.  The EEOC subsequently filed a complaint and alleged that Defendant discriminated against Yisrael by failing to accommodate his religious beliefs and ultimately terminating him because of his religion.  Id.  The District Court granted summary judgment to Defendant, concluding that Defendant satisfied its obligation of providing a reasonable accommodation by offering shift-swapping and paid personal leave, and by making efforts to personally accommodate Yisrael.  Id. at 10.  On appeal, the Fourth Circuit affirmed the District Court’s judgment.  At the outset, the Fourth Circuit noted that after the EEOC established a prima facie case of religious discrimination, the burden of proof shifted to Defendant to “demonstrate either (1) that it provided the Plaintiff with a reasonable accommodation for his or her religious observances or (2) that such accommodation was not provided because it would have caused an undue hardship. . .”  Id. at *16.  The Fourth Circuit held that Defendant provided a reasonable accommodation and rejected the three accommodations the EEOC proposed, “namely, that [Defendant] excuse Yisrael from Saturday work, create a pool of substitute drivers, or transfer Yisrael to the position of general equipment operator.”  Id. at *17.  The Fourth Circuit noted that Defendant was not required to excuse Yisrael from Saturday work because it would impose personally and directly on fellow employees.  Id.  The Fourth Circuit also found that requiring Defendant to create a pool of substitute drivers would create more than a de minimis cost to Defendant, and would therefore impose an undue hardship on the conduct of its business.  Id. at *20.  Finally, the Fourth Circuit rejected the EEOC’s contention that Defendant could have accommodated Yisrael by transferring him to a different position.  Id.  The Fourth Circuit reasoned that it was clear from the record that Defendant reasonably believed that Yisrael would not have agreed to change positions.  Id. at *22.  The Fourth Circuit therefore held that Defendant satisfied its burden of showing that the EEOC’s proposed accommodations would have caused undue hardship on the conduct of Defendant’s business.  Accordingly, the Fourth Circuit affirmed the District Court’s grant of summary judgment.
E.Sex/Pregnancy - Discrimination/Hostile Work Environment Cases
EEOC v. Boh Brothers Construction Co., L.L.C., 689 F.3d 458 (5th Cir. 2012).  The EEOC brought an enforcement action on behalf of Kerry Woods, a male construction worker in an all-male crew, claiming sexual harassment and retaliation under Title VII.  The EEOC alleged that Defendant’s crew superintendent, Chuck Wolfe, engaged in same-sex harassment and called Woods by names such as “faggot” and “princess.”  Id. at 460.  Woods’ manager sent him home for three days without pay because Woods requested the time sheet of other maintenance crew members, which was a terminable offence.  Upon his return, Defendant laid off Woods for lack of work.  The jury returned a verdict in favor of the EEOC on the harassment claim along with compensatory and punitive damages for Woods, and in favor of Defendant on the retaliation claim.  The District Court also granted injunctive relief to the EEOC.  Upon Defendant’s appeal, the Fifth Circuit vacated the judgment and remanded the case for entry of judgment and dismissal of the complaint.  The Fifth Circuit held that the evidence of Wolfe’s language and abuse did not establish a claim of unlawful same-sex discrimination in violation of Title VII because Title VII is not “a general civility code for the American workplace.”  Id.  The EEOC argued that the sex stereotyping by a member of the same sex constitutes sexual harassment under Title VII.  Defendant countered that same-sex stereotyping could not constitute sexual harassment under Title VII because it was not one of the three evidentiary paths established to show same-sex harassment by Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 75 (1998).  Under Oncale, a plaintiff must prove that the conduct at issue was not merely tinged with offensive sexual connotations, but actually constituted discrimination because of sex.  The Fifth Circuit observed that although other circuits uniformly have allowed evidence of sex stereotyping in considering discrimination claims under Title VII, there is at least some resistance to allowing, in same-sex harassment suits, evidence that does not fall within any category of Oncale.  Id. at 461.  The Fifth Circuit also noted that the sex stereotyping theory of liability has been discussed extensively in Price Waterhouse v. Hopkins, 490 U.S. 228 (1989).  The Fifth Circuit, however, remarked that this case stood in sharp contrast to Price Waterhouse, in which there was considerable evidence that the plaintiff did not conform to the female stereotype.  Id. at 462.  Specifically, the Fifth Circuit observed that Wolfe had testified that he did not view Woods as feminine.  The Fifth Circuit also found that although Woods was Wolfe’s primary target, he was by no means his only target and nor was Wolfe the sole offender.  To the contrary, misogynistic and homophobic epithets were bandied about routinely among crew members, and the recipients, including Woods, reciprocated with vulgarity of their own.  Accordingly, the Fifth Circuit found the evidence insufficient to prove that Wolfe “acted on the basis of gender” in his treatment of Woods.  Id.  The Fifth Circuit also concluded that as Title VII protects employees against workplace discrimination and not against all forms of mistreatment, the EEOC’s evidence was insufficient to support the jury’s verdict of sexual harassment as a matter of law.  Id. at 463.
EEOC v. Evans Fruit Co., Inc., 2012 U.S. Dist. LEXIS 169008 (E.D. Wash. Nov. 27, 2012). The EEOC brought an action on behalf of the current and former employees alleging sexual harassment at Defendant’s ranch.  The EEOC and Plaintiffs-Intervenors filed a joint motion seeking summary judgment, requesting the Court to find that Juan Marin was a manager and a supervisor for Defendant under the Washington Law Against Discrimination (“WLAD”) and Title VII of the Civil Rights Act of 1964 respectively; and that crew leaders at Defendant’s ranch during the relevant times were also supervisors under Title VII.  The Court granted the motion in part.  First, the Court noted that under the WLAD, for a manager’s conduct to automatically impute liability to the employer, the manager has to occupy a sufficiently high-level position so as to be considered the employer’s alter ego.  Id. at *3.  The Court found that although Marin wielded considerable authority and power as the ranch foreman, it could not be determined that Marin was an alter ego.  The Court stated that there was a genuine issue of material fact as to whether Marin was a manager under the WLAD such that any harassing conduct on his part automatically should be imputed to Defendant as his employer.  The Court stated that a jury would decide this question, and that it reserved its discretion to find that Marin was a manager for all of the time, or at least a period of the time, during which he served as foreman.  Next, the Court noted that under Title VII, liability automatically applies when the supervisor’s harassment culminates in a tangible employment action.  Id. at *6.  The Court found that in his capacity as ranch foreman, Marin made hiring decisions, oversaw the crew leaders and delegated assignments to them, had the authority to promote orchard laborers to crew leaders and to reassign employees as a disciplinary measure, and to terminate and lay-off employees.  Marin made key personnel decisions, and the authority and power he was entrusted with enabled or materially augmented his ability to create a hostile work environment for his subordinates.  Accordingly, the Court stated that under Title VII, any sexual harassment perpetrated by Marin resulted in vicarious liability for Defendant.  Next, the Court noted that although Defendant produced evidence that crew leads did not have independent authority to hire, fire, or discipline other employees, the lack of such authority did not necessarily mean the crew leads were not supervisors.  Certain other authority given to the crew leaders arguably enabled or materially augmented their ability to create a hostile work environment for their crew members.  The Court stated the jury would also determine whether crew leads were supervisors, and clarified that if crew leads were mere co-workers, Defendant was liable for harassment perpetrated by them only if Defendant knew or should have known of the harassment and did not take adequate steps to address it.  The Court also noted that Defendant had a sexual harassment policy that was disseminated to foremen and crew leads; crew leads were advised that when they investigated a complaint of sexual harassment, they should conduct an unbiased investigation and immediately report to the owners of Defendant company; and all employees received a copy of the policy which instructed them to bring any complaints to a supervisor or directly to the owners.  Further, Marin as a supervisor under Title VII, had corporate authority to police for and to stop harassment, or the managerial duty to report alleged harassment.  Accordingly, any knowledge he possessed regarding sexual harassment by crew leads or other employees since 2006 could be imputed to Defendant and served as a potential basis for its liability under Title VII.  Similarly, because crew leads had responsibility for reporting alleged harassment and passing complaints up the corporate hierarchy, if they were found to be supervisors under Title VII, any knowledge they possessed regarding sexual harassment by other employees since 2006 could be imputed to Defendant and served as a potential basis for its liability under Title VII.  Accordingly, the Court granted in part and denied in part the motion for summary judgment.
EEOC v. Fry’s Electronics, Inc., 2012 U.S. Dist. LEXIS 80677 (W.D. Wash. June 11, 2012).  The EEOC filed a complaint on behalf of Ka Lam and America Rios alleging that their employer, a chain of nationwide retail electronic stores, engaged in unlawful employment practices in violation of Title VII of the Civil Rights Act.  Rios began her employment with Defendant in the customer service department.  When she was transferred to the returns department, the Assistant Store Manager, Minasse Ibrahim, allegedly sent her sexually harassing text messages.  Rios complained about Ibrahim’s behavior and showed the offensive text messages to Lam, her Department Supervisor, and also to her Department Manager.  Lam reported this to the Executive Vice President, who then directed Squire, the Store Manager to investigate the complaint.  Squire called Lam and admonished him for his job performance.  Squire also called Rios to tell her that she had recently performed poorly.  Subsequently, Lam’s employment was terminated.  After a year, Rios was also terminated for poor performance.  Lam filed a charge with the EEOC alleging that Defendant retaliated against him for reporting Rios’ sexual harassment complaint.  The EEOC undertook a number of administrative actions, including issuing a cause notice, which alleged that Rios was also subjected to retaliation for protected activity as well as sexual harassment.  After conciliation failed, the EEOC filed its lawsuit alleging that Defendant subjected Rios to a hostile work environment because of her sex, and fired Lam in retaliation for reporting the sexual harassment of Rios.  Defendant filed a motion for summary judgment on the sexual harassment claim asserted by the EEOC on behalf of Rios, which the Court denied.  First, Defendant sought dismissal of Rios’ claim on the ground that she failed to exhaust administrative remedies and her claim was untimely.  The Court stated that the EEOC is authorized to bring suit on behalf of individuals who did not file a charge if it discovers other violations during the course of a reasonable investigation into a valid charge.  A reasonable investigation is one that provides the employer with adequate notice of the additional claim, determines that reasonable cause existed to support the new claim, and adheres to the statutorily-prescribed conciliation procedures.  Id. at *24.  The Court found that the EEOC provided Defendant with the statutorily-required notice that it was adding a claim on behalf of Rios, found reasonable cause supporting the new claim, and made a conciliation demand, which was sufficient under governing Ninth Circuit precedent.  The Court also stated that exhaustion of administrative remedies was an issue when the suit was brought by a private party but not when the EEOC is the Plaintiff.  Id. at *25.  The Court thus concluded that the EEOC could pursue a sexual harassment claim on behalf of Rios.  Defendant also argued that Rios did not endure a sufficiently hostile work environment to affect the terms and conditions of her employment.  The Court determined that the EEOC’s claim on behalf of Rios satisfied the first two elements of a hostile work environment claim, as: (i) the EEOC had alleged that Rios’ supervisor sent her multiple text messages containing unwanted sexual comments; and (ii) there was evidence that Ibrahim leered and stared at Rios in a way that made her uncomfortable and, on one occasion, touched her shoulder in a groping and unwelcome manner.  Id. at *31.  The Court also analyzed whether the EEOC had presented evidence which a reasonable woman would consider sufficiently severe or pervasive to alter the conditions of employment and create an abusive working environment.  The Court found that Rios received numerous text messages of a sexual nature from Ibrahim over the course of approximately two years.  When she had finally had enough, she asked Ibrahim to stop.  Ibrahim, however, did not stop.  When she complained to her supervisors at various levels, the reaction was mixed, but decidedly unhelpful.  Some supervisors referred her to other resources and took no steps to investigate or remedy the situation.  Another attempted to intervene and was fired.  Id. at *32.  During the investigation of her complaint, the store manager took the opportunity to tell Rios that her performance was lacking and that unproductive communications could get her fired.  Rios stated that the on-going sexual harassment adversely impacted her work performance.  Looking at the evidence, the Court concluded that the frequency of the discriminatory conduct, its humiliating nature, and its adverse impact on Rios’ performance altered the conditions of employment and created an abusive working environment.  Therefore, the Court denied Defendant’s motion for summary judgment.
EEOC v. Houston Funding II, Ltd., 2012 U.S. Dist. LEXIS 13644 (S.D. Tex. Feb. 2, 2012).  The EEOC brought a sex discrimination action alleging that Defendant terminated Donnicia Venters for requesting to pump breast-milk while at work.  Venters took maternity leave, and after three months of leave, called Defendant’s vice-president and informed him she was ready to return to work and requested use of Defendant’s back room to pump breast-milk upon her return.  Defendant’s vice-president informed her that her job was no longer available as the company had replaced her, thinking that Venters had abandoned her position.  The EEOC contended that Venters’ termination was due to her request to pump breast-milk.  Defendant moved for summary judgment, and the Court granted Defendant’s motion.  The Court noted that discrimination because of pregnancy, childbirth, or a related medical condition is illegal.  The Court observed that lactation is not pregnancy, childbirth, or any other related medical condition; therefore, it is not sex discrimination.  The Court pointed out that Venters’ pregnancy ended the moment she delivered a baby and therefore the related medical conditions also ended at the same time.  The Court thus concluded that as neither lactation nor breast-pumping is sex discrimination under Title VII, Defendant’s motion for summary judgment was well founded.
Editor’s Note:  The ruling in EEOC v. Houston Funding II represents a significant defeat for the EEOC.  It is believed to be the first ruling on the issue of whether lactation is a form of sex discrimination covered by Title VII.
EEOC v. McPherson Companies, 2012 U.S. Dist. LEXIS 162584 (N.D. Ala. Nov. 14, 2012).  The EEOC brought sexual harassment and retaliation claims on behalf of “John Doe,” a McPherson employee from August 16, 2004 until February 8, 2008, when he was discharged during a reduction-in-force (“RIF”).  The all-male warehouse where Doe worked had a culture of horseplay and off-color badgering; indeed, the Court noted that “[e]verybody got a dose of ugly talk, delivered casually and without apparent malice.”  Id. at *5.  In late 2004 or early 2005, however, Doe claimed that the banter became intolerable.  About a year into his employment, Doe reported to his immediate supervisor that the name calling was not appreciated and must stop.  In 2006, Doe then complained to his co-workers about the horseplay and comments; they apologized and stopped making off-color remarks in Doe’s presence.  Finally, in November 2007, Doe reported the conduct to Human Resources, which immediately investigated the employees involved and disciplined two of the employees, including two of Doe’s supervisors.  Doe heard no more ugly remarks from any McPherson employee during the remainder of his employment.  In late 2007 and early 2008, McPherson was forced to cut jobs to off-set a downturn in business.  Overall, 11 employees were let go as part of the RIF, including Doe.  Subsequently, the EEOC sued Defendant.  After a period of discovery, Defendant moved for summary judgment.  In considering Defendant’s motion for summary judgment, the Court concluded that Doe was not subjected to an actionable hostile work environment because the EEOC could not establish that Doe was targeted based upon sex or that the comments were of a sexual nature.  The EEOC claimed that Doe was being harassed and discriminated against based on an “effeminate” stereotype.  Id. at *27.  The Court noted that in trying to pursue this theory, “the EEOC disagrees with Doe himself, and argues, in contradiction to Doe’s own testimony, that Doe was harassed because he did not conform to the male stereotype.”  Id.  However, the Court concluded that “Doe’s testimony belies and utterly destroys any such contention” and that, “[i]n its zealous representation of Doe, the EEOC is mischaracterizing Doe’s own testimony.”  Id. at *28.  Accordingly, the Court refused to extend the protections of Title VII “to protect the relatively few employees” bothered by the bad language at issue in this case.  Id. at *31.  While the Court agreed with the EEOC that the language crossed the line of social acceptability, the Court was unwilling to create a general rule that would further expose employers to liability for “bad language” and “boorish behavior” that does not implicate harassment on the basis of sex.  Id. at *32.  The Court also concluded that because Doe was discharged as a result of a RIF over three months after complaining about the horseplay and foul language, there was no evidence that Doe was terminated in retaliation for engaging in protected conduct. The Court found it “hard to believe” that the EEOC “is seriously arguing that the entire RIF process was a subterfuge and a fraud designed for the sole purpose of providing cover for retaliation against Doe.”  Id. at *18.  The Court further noted that “[i]f that is the EEOC’s contention, it is so beyond belief as to be precluded from jury consideration.”  Id.  Because the Court found that a RIF was a well-recognized and carried out by a legitimate business judgment caused by economic conditions, and because the EEOC failed to offer any evidence upon which a reasonable juror could conclude that a decision to lay-off 11 people was a mere pretext to get rid of Doe, the Court granted summary judgment for Defendant.
Editor’s Note:  While the Court ultimately ruled in favor of the employer, this case is noteworthy as an illustration of the type of aggressive litigation that employers can expect to see from the EEOC.  Although the Court in EEOC v. McPherson was unwilling “to take Title VII into a brave new world” of liability, it is unlikely that the EEOC will be willing to abandon its advocacy of the type of expansive Title VII protection and liability it has argued for previously and in this case.   
EEOC v. Patty Tipton Co., 2012 U.S. Dist. LEXIS 13243 (E.D. Ky. Feb. 3, 2012).  The EEOC brought an action alleging that Defendant denied Megan Woodard employment in violation of Title VII of the Civil Rights Act when she requested to wear a skirt to work rather than the black pants required by a dress code for religious reasons.  Defendant moved to dismiss the complaint, arguing that it merely provides temporary employees to the Patina Group or World Equestrian Games (“WEG”), and that the dress code requiring everyone to wear black pants was established by Patina or WEG, not Defendant.  The Court denied Defendant’s motion.  The EEOC alleged that Woodard’s sincerely held religious beliefs as a practicing member of a fundamentalist Baptist church precluded her from wearing pants.  The EEOC alleged that Defendant refused to accommodate those beliefs and denied her employment because she requested to wear a skirt.  The Court found those allegations were sufficient to allege a “substantial” federal claim.  Id. at *9.  Defendant made a factual challenge that it was not a proper Defendant and, therefore, the Court lacked jurisdiction because conditions precedent regarding service on other Defendants had not been met.  The Court concluded that such conditions precedent were not jurisdictional, and therefore that factual attack failed.  Defendant further argued that it did not control the dress code and was not able to accommodate Woodard’s request.  The Court pointed out that Defendant had options that would have at least provided an opportunity for an accommodation.  There was no evidence that Defendant requested an accommodation from Patina or WEG or provided Woodard information so she could make the request herself.  Further, there was no evidence that Patina or WEG were aware of Woodard’s application or her request for an accommodation on the dress code.  The Court reasoned even if it could be argued that Defendant was not Woodard’s employer, Defendant’s motion still lacked merit because it was Defendant who denied Woodard the employment opportunity.  Thus, the Court concluded that Defendant was a proper party over whom the Court had subject matter jurisdiction.  Id. at *12.  The Court therefore concluded that the EEOC had stated a plausible claim against Defendant. 
EEOC v. Taqueria Rodeo De Jalisco, Case No. 11-CV-03444 (S.D. Tex. Dec. 19, 2012).  The EEOC, on behalf of a group of female employees, brought a Title VII of the Civil Rights Act and Pregnancy Discrimination Act action prompted by a complaint filed by one of Defendant’s former employees who claimed Defendant terminated her because of her pregnancy.  Defendant owned a family run Tex-Mex restaurant.  The EEOC alleged that Defendant’s restaurant manager told an employee that she could not work beyond the seventh month of pregnancy despite the fact that she never complained that she was unable to carry out her duties and her doctor never put any restrictions on her ability to work.  Similarly, the manager told another pregnant waitress that she too could not work past the seventh month of her pregnancy.  The manager admitted that he asked the women to resign.  The EEOC claimed that Defendant violated Title VII because its manger forced pregnant women out of the workplace.  Defendant moved for summary judgment and claimed that he was not an employer as defined by Title VII, and therefore not liable.  The Court noted that Title VII defines employer as “a person engaged in an industry affecting commerce who has 15 or more employees each working day in each of twenty or more calendar weeks in the current or preceding year.”  Id. at 4.  Defendant argued that it never had more than fifteen employees.  The EEOC, however, provided evidence that not all employees were on Defendant’s payroll.  Thus, the Court denied Defendant’s motion for summary judgment on this issue and held that a genuine issue of material fact remained regarding the number of employees that worked at Defendant’s restaurant.  Id. at 5.  Furthermore, the Court denied Defendant’s claim that the EEOC failed to prove a prima facie case of pregnancy discrimination.  The Court reasoned that the manager’s statement that employees should not work after the seventh month of pregnancy was sufficiently specific for a jury to find that there was direct evidence of discrimination, as required under the evidentiary framework of McDonnell Douglas v. Green, 411 U.S. 792 (1973).  Similarly, the Court found that the circumstantial evidence of pregnancy discrimination created issues of material fact that precluded judgment as a matter of law.  Id. at 11.  Furthermore, the Court held that the EEOC provided sufficient evidence that numerous women experienced pregnancy discrimination while employed at the restaurant.  Accordingly, the Court denied Defendant’s motion for summary judgment.
F.EPA Cases
EEOC v. Port Authority Of New York & New Jersey, 2012 U.S. Dist. LEXIS 69307 (S.D.N.Y. May 17, 2012).  The EEOC brought claims on behalf of 14 female non-supervisory lawyers alleging that the claimants performed the same work as male comparators receiving higher pay. The Equal Pay Act prohibits workplace discrimination by paying employees of one sex less than employees of the other sex for equal work which requires equal skill, effort, and responsibility, and which is performed under similar working conditions.  Defendant brought a motion for judgment on the pleadings.  The Court concluded that the EEOC’s complaint and description of the skill, effort, and responsibility required from the female claimants and their male counterparts “do little more than recite broad generalities about attorneys in general, rather than anything specific about the Port Authority’s attorneys in particular.”  Id. at *13.  Following a three-year investigation of a charge filed by a female attorney working in Defendant’s law department, the EEOC issued a determination letter to Defendant in 2010, stating that its investigation substantiated EPA violations.  Defendant refused to engage in conciliation efforts to resolve the alleged violation, and subsequently, the EEOC brought suit on September 29, 2010 on behalf of 14 female attorneys.  The complaint did not identify any male comparators that perform similar work to the allegedly injured female victims.  The Court permitted Defendant to serve contention interrogatories to determine the EEOC’s basis for its assertion that its non-supervisory male and female lawyers perform work requiring equal responsibility.  The Court found three of the interrogatories were particularly important.  First, interrogatory 16 addressed the responsibilities of Defendant’s employees. The EEOC’s response stated that claimants and comparators’ jobs “are all non-supervisory and have the same reporting structure and the same level of supervision” and the attorneys are all permitted to respond and “act on behalf of the General Counsel.”  Id. at *6.  Next, in response to interrogatories 13 and 15, the EEOC provided a list of potential comparators whose job duties require the “same level of skill” as the claimants.  Id. at *5-6.  The EEOC also stated that the law department positions are in the same job grade or code and all hold the job title “attorney.”  Id.  Furthermore, the EEOC’s response explained that attorneys do not practice in discrete, unconnected practice areas, but rather all move around to work in various subject areas within the law department.  Finally, the EEOC stated the “attorney maturity curve,” which dictates the upper and lower ranges of salaries for Port Authority attorneys at various legal experience levels, “does not differentiate between divisions” in the law department.  Id. at *7.  Upon receipt of the EEOC's responses to the contention interrogatories, Defendant filed a motion on the pleadings, arguing that the suit must be dismissed because the EEOC failed to raise a plausible claim.  The EEOC argued it need not describe in detail the requirements of female claimants’ and proposed male comparators’ jobs if Defendant does not itself treat the jobs as different.  It urged the Court to find that if Defendant does not differentiate between its attorneys, then the employer has functionally conceded that all non-supervisory attorney jobs in its law department require the same skills, effort, and responsibility.  The Court rejected the EEOC’s position.  At the outset, it noted that the EEOC’s claims lacked substance and merely tracked the language of the statute.  Relying on the EEOC’s implementing regulations for the EPA, the Court found that neither the lawyers’ common job title, job grades, and codes nor the alleged “similar performance objectives” advanced the EEOC’s claim.  Id. at *15.  Specifically, the Court reasoned that the performance criteria the EEOC cited are “as blandly generic as the ‘skills’ the EEOC contends the attorneys share.”  Id. at *16.  The Court next considered whether the EEOC’s argument – that the lack of divisions for the work performed by Defendant’s lawyers – was sufficient to suggest the attorneys’ work required equal skill and effort. The EEOC contended that Defendant’s “attorney maturity curve,” which is used to set pay ranges, does not use an attorney’s division in setting a potential range.  Id.  The Court explained that although the maturity curve is “the most persuasive” factor suggesting that all attorneys performed equal work, it is likewise insufficient to “prevent the jobs from being equal in all significant respects under the law.”  Id. at *18.  The maturity curve specifies ranges of possible salaries based on experience; [and] determinations of specific salaries within those ranges must be based on other factors.  Id. at *19.  The Court explained that the EEOC “has alleged without substantiation that those determinations are based on sex but – without any analysis of job content – [the Court] cannot rely on that bald assertion.”   Id.  For these reasons, the Court granted judgment on the pleadings to the Port Authority and concluded that the “allegations as a whole simply do not rise to the requisite level of facial plausibility.”  Id. at *19.
Editor’s Note:  The result in EEOC v. Port Authority is useful precedent for employers seeking summary judgment in EPA lawsuits.  The Court rejected the EEOC’s attempt to state a generic claim that the lawyers all perform work requiring equal skill and effort.  It shows that EPA defenses can be based on a requirement that the EEOC must "drill down" into the core essentials of a job as opposed to masking the deficiencies in a claim based on a generalized view of job duties.
G.Breach Of Contract Cases
EEOC v. Cognis Corp., 2012 U.S. Dist. LEXIS 71870 (C.D. Ill. May 23, 2012).  The EEOC brought suit on behalf of Steven Whitlow, alleging that Defendant unlawfully retaliated against him in violation of Title VII of the Civil Rights Act after Whitlow refused to waive his right to file a discrimination charge with the EEOC.  The EEOC’s complaint alleged that Defendant required Whitlow to sign a contract that he had one “last-chance” before being fired for continued performance failures.  Id. at *2.  The EEOC alleged that after Defendant denied Whitlow’s request to amend one of the corporation’s last-chance agreements (“LAC”), Whitlow revoked his consent to the agreement and Defendant unlawfully fired him.  Id. The EEOC also contended that, like Whitlow, Defendant denied a class of employees who signed similar last-chance agreements the right to file federal employment discrimination charges.  Id.  Defendants had earlier moved for summary judgment on the basis that the LAC was not retaliatory or unlawful because its decision to fire Whitlow was independent of his refusal to be bound to the LAC.  Id. at *6.  The Court denied Defendant’s motion for summary judgment and simultaneously granted the EEOC leave to file its own motion for summary judgment, which the Commission subsequently did.  Initially, the Court explained that it is “not often that a Plaintiff moves for or is granted summary judgment” on a retaliation claim because typically, only Defendant is in a position to provide the high level of evidence required for such motion.  Id. at *7.  Unlike most Plaintiffs, however, the Court concluded that the EEOC was able to furnish direct evidence that Whitlow’s revocation of the agreement was not the direct cause of his termination, and as such summary judgment was appropriate.  Id. at *14.  The Court then analyzed whether the EEOC’s systemic claim survived the motion for summary judgment standard.  The class of employees who had signed similar LCA’s were not terminated as Whitlow was, nor did the EEOC have direct evidence regarding their respective terminations as in the case of Whitlow.  These differences led the Court to recognize that without a “casual connection between the protected activity and . . . being forced to agree to the terms of the LCA in order to remain employed by Cognis” the stringent standards for summary judgment were not met.  Id. at *22.  The Court suggested, however, that the factual circumstances of Defendant’s conduct would likely lead a jury to find illegal retaliatory action as to the class of allegedly injured employees.  Id. at *22-23.  For these reasons, the Court granted the EEOC’s motion for summary judgment.  As to the Commission’s retaliation claim on behalf of Whitlow, the Court denied the EEOC’s motion as to its systemic claim.

VI.REMEDIES IN EEOC LITIGATION
A.The Scope Of Injunctive Relief Available As A Remedy In EEOC Litigation
EEOC v. Cottonwood Financial Washington, LLC, Case No. 09-CV-5073 (E.D. Wash. Mar. 27, 2012).  The EEOC brought an action on behalf of Sean Reilly, alleging that Defendants failed to accommodate Reilly’s bipolar disorder when they denied him leave and terminated him based on his disability in violation of the Americans With Disabilities Act (“ADA”).  Reilly managed Defendant’s payday loan store.  After failing to take his bipolar medication, Reilly experienced a manic episode.  He requested one to two weeks of leave to rebalance his medication.  Reilly’s supervisor denied that request.  Defendant subsequently fired Reilly for allegedly writing an obscene word on an internal document that same week.  After the Court ruled in favor of the EEOC’s claim, it allowed the parties to brief the issue of an appropriate injunction and the issue of conciliation under 42 U.S.C. § 2000e-5(b).  The Court found the EEOC satisfied its conciliation obligation, and entered an injunction against Defendant.  The Court found evidence produced at trial established that the EEOC satisfied its conciliation obligation, as the EEOC sent Defendants a written charge of discrimination, interviewed Reilly and his mother and all of Defendants’ supervisors, advised Defendants in writing of its preliminary findings, and then issued a cause letter of determination to Defendant. The Court held that an injunction was necessary based on the trial testimony and evidence.  The Court found that after considering the parties’ initial proposals, Defendants’ current EEO policy, and the parties’ responses to the Court’s tentative injunction ruling, the injunction was narrowly tailored to remedy Defendants’ deficient ADA policies and practices as they related to discharging an individual who was regarded as disabled.  The Court stated that because of Defendants’ deficient ADA policies and practices, Reilly’s supervisors terminated any meaningful conversation relating to what impact his bipolar manic episode had on his ability to work.  Id. at 4.  The Court observed that despite his managers and Human Resources’ awareness of his bipolar disorder and his managers’ knowledge of his recent episode, Reilly’s employment was terminated when he wrote an obscene word on an internal document to express his frustration with the computer equipment.  The Court noted that the injunction would ensure that Defendants’ employees were aware of their employment rights under the ADA, and Defendants’ managers and Human Resources personnel know the requirements that the ADA imposed on them.  Finally, the Court concluded that given the consistent turnover experienced by Defendants in management and employees, a three-year training requirement was necessary.  Id. at 4-5.
EEOC v. Karenkim, Inc., 687 F.3d 92 (2d Cir. 2012).  The EEOC brought a complaint on behalf of several female employees of Defendant, a grocery store, alleging that Defendant’s manager sexually harassed them.  The EEOC also alleged that Defendant subjected female employees to a sexually hostile work environment in violation of Title VII of the Civil Rights Act of 1964, and sexually harassed them in violation of Title VII and New York state law.  At trial, the jury awarded the class members a total of $10,080 in compensatory damages and $1,250,000 in punitive damages in light of testimony of crude physical and verbal abuse against them by the store manager that continued even after they complained to his fiancée (the owner).  Id. at 97.  There was no formal complaint procedure for employees to use if concerns arose about their working conditions at the store.  Several employees testified that their complaints had not been investigated and no action was taken to remove the manager from the work environment.  According to the Second Circuit, the owner responded to the complaints of crude verbal and physical harassment against her young workers by crying and then doing nothing to stop the harassment.  Id. at 96.  In other ways, she attempted to prevent them from pursuing their legal remedies in light of the harassment.  The EEOC prevailed at trial.  The EEOC’s proposed consent decree for injunctive relief contained strict and severe reporting and inspection requirements for a term of ten years. It also contained a provision that required the harasser’s photograph to be given to employees along with warnings about his behavior, in case he violated the order by setting foot into the store for any reason other than to sell it produce (under the rubric of his new post-trial job). Id. at 101. The District Court declined to enter the range of injunctive relief proposed by the EEOC.  On appeal, the Second Circuit reversed and remanded.  Even under a deferential standard of review, the Second Circuit panel wrote in a per curiam opinion that: “we conclude that the District Court abused its discretion insofar as it denied the EEOC's request for injunctive relief specifically directed toward ensuring that [the harasser] is no longer in a position to sexually harass Karenkim employees.”  Id. at 100.  The Second Circuit recognized that given the personal relationship between the owner and the harasser, it is likely that he would return to the store, absent a court order forbidding him from doing so.  Id.  As a result, it determined that the District Court erred in refusing to enter the proposed injunctive relief.
Editor’s Note:  The ruling in EEOC v. Karenkim, Inc. is a good case study of the range of permissible injunctive relief in EEOC lawsuits, and how overreaching by the Commission undercuts its ability to secure the types of remedies it often tries to negotiate for in settlement contexts.
EEOC v. Pitre, Inc., Case No. 11-CV-875 (D.N.M. Jan. 26, 2012).  The EEOC brought an action on behalf of 28 current and former employees, alleging that they were subjected to sexual harassment by a male employee and were subsequently retaliated against by Defendant during the course of their employment.  The EEOC contended that Defendant, a local car dealership in Albuquerque, New Mexico, engaged in unlawful behavior after the lawsuit was filed by threatening witnesses, offering witnesses money in exchange for not participating in the lawsuit, encouraging local dealerships to engage in retaliatory acts (such as refusing to hire former Defendant employees), and intimidating current employees by creating a work environment that was permeated with retaliation.  Id. at 2-5.  One of the employees, Richard Yob, found his vehicle had been vandalized with a threatening message on the windshield.  Yob received death threats and his job offer at another dealership was rescinded after his former general manager telephoned the new dealership.  Id. at 5.  As a result, many others interviewed by the EEOC expressed concern for their safety, as well as for being blackballed in the industry.  The EEOC moved for a preliminary injunction pursuant to Rule 65(a)(1), which the Court granted.  The Court noted that a preliminary injunction may be issued upon showing that: (i) the moving party would suffer irreparable injury without issuance of the temporary restraining order; (ii) the threatened injury to Plaintiff outweighed whatever damage the proposed injunction may cause to Defendant; (iii) the injunction would not be adverse to the public interest; and (iv) there was a substantial likelihood that the EEOC would prevail on the merits.  Id. at 6.  First, the Court stated that immediate emotional and psychological injury, as well as viable threats to physical well-being or health, constituted irreparable harm.  The testimony and evidence presented by the EEOC demonstrated to the Court the immediate fear of potential class members and the immediate emotional injury suffered by Yob.  Second, the Court found the testimony and evidence presented by the EEOC establishing viable economic threats to Yob was sufficient evidence of a chilling effect on the participation of potential class members to establish irreparable harm.  Third, the Court pointed out that upholding the truth-seeking function and providing free access to the judicial system, as well as preventing intimidation of potential witnesses and employees was in the public interest.  Finally, the Court observed that the Tenth Circuit has adopted a relaxed standard for proving the likelihood of success.  Id. at 8.  The Court applied that standard to this case, and held that the EEOC had met its burden in establishing the elements required for issuance of a preliminary injunction and granted the EEOC’s motion.
EEOC v. Prospect Airport Services, Inc., 2012 U.S. Dist. LEXIS 103256 (D. Nev. July 25, 2012).  The EEOC filed a lawsuit against Defendant for allegedly subjecting one of its employees, Rudolpho Lamas, to unwelcome sexual harassment by a co-worker.  Before trial, the parties settled the monetary issues in the EEOC’s lawsuit during a pre-trial conference and left non-monetary issues for the Court’s consideration.  Under the settlement agreement, Defendant agreed not to contest that Lamas was subjected to a sexually hostile work environment and that it failed to respond to Lamas’ internal complaint.  The EEOC then filed a motion for injunctive relief, which the Court granted in part.  The Court found that injunctive relief was appropriate because Defendant’s actions were “intentional” under the statute.  Id. at *4-5. Under the Ninth Circuit’s interpretation of 42 U.S.C. 2000e-5(g), the word “intentionally” includes all employment practices that are “deliberate” rather than “accidental” practices.  Id.  Because Defendant’s failure to investigate and remedy the sexual harassment was not “accidental,” the Court found that Defendant’s action qualified as “intentional,” thereby warranting injunctive relief.  Id.  The Court noted that the injunctive relief cannot be ordered unless there is a cognizable risk of recurrent violations.  Id. at *6.  Although Defendant took substantial remedial actions after being sued to prevent violations of Title VII, the Court concluded that these actions were insufficient assurances that Defendant would not repeat the violations.  The Court, however, observed that given the breadth of Defendant’s actions, as well as the considerable time period that had elapsed since charges were filed, these remedial actions weighed in Defendant’s favor.  The Court pointed out that the steps undertaken by Defendant appeared to be aimed at transitioning away from sexual harassment violations.  However, to ensure that this was the case and to assist Defendant in solidifying its transition over time, the Court ordered injunctive relief against Defendant.  Specifically, the Court ordered Defendant to refrain from sexual harassment in violation of Title VII for a period of five years; to develop an anti-harassment policy which includes an explanation of the prohibited conduct and a clearly described complaint process; to develop an impartial investigation process and disciplinary policies that hold all company personnel accountable for their behavior; to conduct mandatory annual training for all supervisory employees; to make all non-supervisory employees aware of the anti-harassment policy; to develop and implement a process that allows all employees to submit questions regarding sexual harassment that are timely answered by Human Resources; and to submit EEOC monitoring reports once every six months for a period of three years.  Id. at *9-11.
Editor’s Note:  The Defendant in EEOC v. Prospect Airport Services, Inc. must abide by the Court’s injunction for five years.  That is a long lesson to learn.  The ruling is a reminder to employers that monetary settlements do not always dispose of a case, especially litigation with the EEOC.  
B.Attorneys’ Fees And Monetary Sanctions  
EEOC v. Great Steaks, Inc., 667 F.3d 510 (4th Cir. 2012).  The EEOC brought a pattern or practice action against two related Defendants, Great Steaks, Inc. and Clipper Seafood Restaurant, Inc., alleging that Defendants subjected Great Steaks’ employee, Dorothy Carter, and other similarly-situated female employees to a sexually hostile work environment in violation of Title VII of the Civil Rights Act.  After the first phase of discovery, the parties stipulated to the dismissal of Clipper Seafood, with prejudice.  Defendant Great Steaks filed a motion for summary judgment, which the District Court denied.  The District Court also denied the Defendant’s motions for judgment as a matter of law after the close of the EEOC’s case and after the close of all of the evidence.  The jury rendered a verdict in Defendant’s favor, and Defendant moved for an award of attorneys’ fees under Title VII’s fee-shifting provision, 42 U.S.C. § 2000e-5(k); the Equal Access to Justice Act’s (“EAJA”) mandatory fee provision, 28 U.S.C. § 2412(d); and 28 U.S.C. § 1927.  The District Court denied the motion for attorneys’ fees in its entirety, and Defendant Great Steaks appealed.  On appeal, the Fourth Circuit affirmed the District Court’s decision.  Defendant argued that as a prevailing party, it was entitled to attorneys’ fees under Title VII’s fee-shifting provision because the EEOC’s case was frivolous, unreasonable, or groundless.  In support, Defendant pointed out that although the EEOC contacted scores of female employees at the outset, it came up “virtually empty-handed,” and Carter herself did not appear at the conciliation conference.  Id. at 518.  Defendant asserted that even if the EEOC did not know that its case was groundless at the outset, it continued to litigate even after the number of claimants and Defendants dwindled from a class of claimants and two Defendants at the initiation of the action to one claimant and one Defendant by trial.  Defendant also stated that Carter failed to appear for a deposition and that another co-worker ended her deposition prematurely.  Finally, Defendant argued that inconsistencies in claimants’ affidavits should have apprised the EEOC of the fact that its case was frivolous, unreasonable, or groundless.  The Fourth Circuit opined that the claimant’s allegations provided enough legal and factual basis on which to conduct the litigation through trial and that the inconsistencies in allegations and the contradictory affidavits simply created factual issues for a jury to resolve; hence, it did not make the allegations frivolous, unreasonable, or groundless.  In reaching this determination, the Fourth Circuit gave substantial deference to the District Court’s finding that the EEOC’s case presented justiciable issues of fact warranting a trial, because the District Court, which managed the litigation and conducted the trial, was in the best position to make this assessment.  Further, the Fourth Circuit observed that the denial of a dispositive motion for judgment as a matter of law made at the close of all evidence was a particularly strong indicator that the EEOC’s case was not frivolous, unreasonable, or groundless.  Id.  Accordingly, the Fourth Circuit affirmed the District Court’s denial of attorneys’ fees under Title VII’s fee-shifting provision.  In reviewing the District Court’s denial of attorneys’ fees under the EAJA for abuse of discretion, the Fourth Circuit found that the EAJA’s mandatory fee provision did not apply in this case because the mandatory fee provision contained a clear exception to its applicability for situations in which another provision of federal law (here, Title VII) provided for the recovery of attorneys’ fees and expenses against the government.  The Fourth Circuit therefore affirmed the District Court’s denial of attorneys’ fees under the EAJA.  Finally the Fourth Circuit affirmed the order denying Defendant’s motion for attorneys’ fees and costs under 28 U.S.C. § 1927, pointing out that the District Court expressly found that the EEOC had not “engaged in bad faith conduct or vexatiously multiplied the proceedings at any point.”  Id. at 523.  Thus, the Fourth Circuit affirmed the District Court’s order denying Defendant’s motion for attorneys’ fees.
EEOC v. McCormick & Schmick’s Seafood Restaurants, Inc., 2012 U.S. Dist. LEXIS 161511 (D. Md. Nov. 8, 2012).  In this action brought by the EEOC alleging violation of the ADA, the Court granted the EEOC’s motion requiring Defendant to produce information in response to the EEOC’s motion to compel.  Thereafter, the EEOC filed a motion seeking attorneys’ fees and costs for prevailing on its motion to compel.  The EEOC sought fees for production of the personnel files of the charging party, the alleged harasser, and comparators.  The Court denied the motion.  Rule 37(a)(5) governs the payment of attorneys’ fees and expenses in discovery disputes.  Id. at *3.  The Court’s earlier order granted the EEOC’s motion to compel in part and directed Defendant to provide certain documents within the definition of a personnel file in the interrogatories.  The EEOC, in its reply brief, stated that Rule 37(a)(5)(A) should apply because Defendant voluntarily provided some discovery after the EEOC filed its motion to compel, but before the Court’s order.  The Court noted that not only did the EEOC fail to raise this argument in its petition for fees, but also it explicitly claimed not to be seeking fees for matters that were informally resolved.  The Court therefore exercised its discretion not to consider an argument raised for the first time in a reply brief and stated that because the motion to compel was granted in part and denied in part, Rule 37(a)(5)(C) applied.  Id. at *6.  The Court noted that it could not award any attorneys’ fees under Rule 37(a)(5)(C), as it only permits the payment of expenses.  While Rules 37(a)(5)(A) and (B) explicitly permit Courts to grant attorney’s fees as well as expenses, sub-section (C) did not, and thus the Court presumed that attorneys’ fees were not permissible “expenses” under sub-section (C).  Id. at *13.  The EEOC contended that attorneys’ fees should be awarded because Defendant violated the discovery requirements of Rule 26(g).  The Court, however, noted that Defendant responded to the EEOC’s discovery request by stating that it was overly broad and unduly burdensome in that it sought information that was not reasonably calculated to lead to the discovery of admissible evidence; furthermore, the request sought the disclosure of confidential personal information.  The Court agreed with Defendant’s objection, stating that the medical documents requested were particularly personal and private and the EEOC had not stated a sufficient need for them, and that part of the EEOC’s request which sought materials outside the personnel file were overly broad and unduly burdensome.  Id. at *15-16.  The Court opined that Defendant’s objections to the EEOC’s request were legally justified, and not improper or unwarranted; that Defendant did not violate Rule 26(g); and that it could not issue Rule 26(g) sanctions.  Accordingly, the Court denied the EEOC’s petition for fees. 
C.EEOC Consent Decrees And Conciliation Agreements
EEOC v. Product Fabricators, Inc., 666 F.3d 1170 (8th Cir. 2012).  The EEOC brought an action alleging Defendant made unlawful medical inquiries of its employees, failed to keep employee medical information confidential, and discharged an employee because of his disability in violation of the Americans With Disabilities Act (“ADA”).  The parties settled, and they presented a consent decree to the District Court, which requested justification for continuing jurisdiction to ensure compliance with the ADA. The District Court rejected the proposed consent decree, holding that the EEOC did not identify a basis for the Court to continue jurisdiction over the case for two more years.  The EEOC appealed, and the Eighth Circuit vacated the District Court’s order.  The Eighth Circuit noted that the District Court did not object to any substantive term of the proposed consent decree, but thought that it was unreasonable because the EEOC “pointed neither to present nor to past instances of Defendant’s conduct that would render continuing jurisdiction appropriate.”  Id. at 1173.  The District Court had found that the allegations involved isolated acts of discrimination insufficient for continuing jurisdiction.  The Eighth Circuit, however, pointed to Defendant’s purportedly unlawful drug policy and pattern or practice of unlawful medical inquiries and confidentiality provisions as justification for continuing jurisdiction.  Further, the District Court also rejected continuing jurisdiction based on the EEOC’s statement that it did not expect to engage the Court to enforce the consent decree.  The Eighth Circuit opined that the District Court failed to consider that the ability of the EEOC or another party to move quickly to enforce the consent decree remained an essential mechanism to protect the integrity of the decree and ensure compliance.  The Eighth Circuit stated that “continuing jurisdiction is the norm (and often the motivation) for consent decrees” and that “a consent decree offers more security to the parties than a settlement agreement where the only penalty for failure to abide by the agreement is another suit.”  Id.  The District Court had believed that the consent decree’s dispute resolution clause also rendered continuing jurisdiction inappropriate.  The Eighth Circuit disagreed and pointed out that jurisdiction enhanced the deterrent effect of the notice-to-comply clause through the District Court’s potential enforcement.  Accordingly, the Eighth Circuit concluded that the District Court abused its discretion because it gave no consideration to the strong preference for settlement agreements as a means of protecting the federal interest in employment discrimination cases.  Id. at 1174.
Editor’s Note:  This case serves as a reminder to employers that settlement of EEOC actions through consent decrees affords the EEOC much greater latitude in enforcement than would otherwise be available under a standard settlement agreement.  Consent decrees may be enforced both as contract and judicial order, and the Eighth Circuit’s decision in EEOC v. Product Fabricators, Inc. puts employers on notice that district courts can exercise broad discretion in seeking compliance with consent decrees, and may not hesitate to flex their supervisory and enforcement muscles
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The following is a collection of blog postings that can be found at www.workplaceclassaction.com for additional reading.
 
Seventh Circuit Issues Important New Guidance For Employers Seeking To Avoid Sexual Harassment Liability 
	By Jennifer Riley and Howard Wexler (Dated January 15, 2012)
 
EEOC Announces Its First Multi-Million Dollar Settlement Of 2012 - Based On Discrimination In The Use Of Criminal Histories In Hiring
	By Pam Devata and Kendra Paul (Dated January 12, 2012)
 
EEOC Escapes Fee Award (For Now) In The Eighth Circuit, But Suffers Significant Blow To Its Investigation And Conciliation Tactics
	By Christopher DeGroff and Gerald L. Maatman, Jr. (Dated February 28, 2012)
 
EEOC's Bifurcated Discovery And Punitive Damages Gambit Rejected In Race Discrimination Pattern Or Practice Case 
	By Christopher DeGroff and Gerald L. Maatman, Jr. (Dated February 21, 2012)
 
Court Rejects Novel EEOC Claim:  Breast-Pumping Is Not Protected Under Title VII 
	By Christopher DeGroff and Annette Tyman (Dated February 16, 2012)
 
Eighth Circuit Flexes Its Supervisory And Enforcement Powers In Remanding Rejection Of An EEOC Consent Decree
	By Laura Maechtlen and Brian Wong (Dated February 9, 2012)
 
Narrowing The Statute Of Limitations Period In EEOC Pattern Or Practice Cases 
By Gerald L. Maatman, Jr. Jennifer A. Riley, and Brandon L. Spurlock (Dated February 6, 2012)
 
Seventh Circuit Signals Potential Shift In Law For Job Transfers As A Reasonable Accommodation In EEOC-Initiated Litigation
By Christopher DeGroff and Annette Tyman (Dated March 16, 2012)
 
Tenth Circuit Rejects EEOC's Overreaching ADA Pattern Or Practice Subpoena 
	By Christopher DeGroff and Matthew Gagnon (Dated March 1, 2012)
 
Mining Discrimination Charge Data:  What Your EEO-1 Reports Aren't Telling You 
	By Rebecca Pratt Bromet (Dated April 29, 2012)
 
More Questions Than Answers - The EEOC's New Regulations On The ADEA
	By Condon A. McGlothlen and Annette Tyman (Dated April 5, 2012)
 
Do Not Pass Go, Do Not Collect Money From Employers That Are Sued - The EEOC's Pre-Suit Investigation and Conciliation Tactics Criticized Again 
	By Christopher DeGroff and Gerald L. Maatman, Jr. (Dated May 30, 2012)
 
Another EEOC Systemic Lawsuit Bites The Dust In A Favorable Ruling For Employers 
	By Gerald L. Maatman, Jr. and David Ross (May 23, 2012)
 
New Decision On The EEOC's Pre-Suit Investigation Requirement, Giving Nod To Investigation And Conciliation Tactics Criticized By Eighth Circuit
	By Gerald L. Maatman, Jr. and Jennifer Riley (Dated May 16, 2012)
 
New EEOC State-Specific Statistics Offer A Treasure Trove Of Data For Employers 
	By Christopher DeGroff and Matthew Gagnon (Dated May 15, 2012)
 
The EEOC Makes Another Plea To The Eighth Circuit In EEOC v. CRST Van Expedited, Inc. 
By Gerald L. Maatman, Jr., Chris DeGroff, and Brian Wong (Dated May 11, 2012)
 
8th Circuit Grants EEOC Petition For Rehearing In The CRST Litigation, But Holds Against The EEOC Again And Renews Its Criticism Of Improper EEOC Investigation And Conciliation Tactics
	By Gerald L. Maatman, Jr., Christopher DeGroff, and Brian Wong (May 9, 2012)
 
Court Curbs Long Investigatory Arm of the EEOC - Twice
By Christopher DeGroff and Gerald L. Maatman, Jr. (Dated June 20, 2012)
 
Enough Is Enough: Employers Take A Stand Against The EEOC's Enforcement Tactics
By Christopher DeGroff, Laura J. Maechtlen, and Claudia Y.S. Wilson (Dated June 12, 2012)
 
District Court Reels In The EEOC's "Strategic Plan" To Pursue Systemic Discrimination Claims 
By Christopher DeGroff, Gerald L. Maatman, Jr., and Robb McFadden (Dated June 4, 2012)
 
Unusual EEOC Summary Judgment Win, But Employer Still Has One "Last Chance" As To The EEOC's Systemic Claims 
	By Gerald L. Maatman, Jr. and Jennifer Riley (Dated June 3, 2012)
 
Another Court Rejects The EEOC's Pattern Or Practice Claims As Time Barred By § 706's 300-Day Limitation Period
By Christopher DeGroff and Gerald L. Maatman, Jr. (Dated July 25, 2012)
 
Court Finds The EEOC's Delay In Pursuing Lawsuit Unreasonable 
By Courtney Bohl and Laura J. Maechtlen (Dated July 19, 2012)
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By Christopher J. DeGroff, Gerald Maatman, Jr., and Laura J. Maechtlen (Dated July 9, 2012)
 
The EEOC Suffers A Set-Back Due To Its Rush To Litigation
	By Gerald L. Maatman, Jr. and Laura J. Maechtlen (Dated August 24, 2012)
 
The EEOC Is Ordered To Show What's Behind The Agency's Curtain In Background Checking Suit
	By Christopher DeGroff and Gerald L. Maatman, Jr. (Dated August 16, 2012).
 
The EEOC Gets Knocked Out Of The Ring
By Rebecca Bjork, Courtney Bohl, and Laura J. Maechtlen (Dated August 14, 2012)
 
Eastern District Of Washington Wipes Out Another EEOC Attempt To Circumvent § 706’s 300-Day Limitation Period
	By Christopher DeGroff and Brian Wong (Dated August 2, 2012)
 
The EEOC Secures Injunctive Relief In Sex Harassment Lawsuit
	By Gerald L. Maatman, Jr. and Laura Maechtlen (Dated August 1, 2012)
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The EEOC Obtains $1.3 Million Award For Disability Discrimination Wage Claims
	By Christopher DeGroff and Michael A. Wahlander (Dated September 23, 2012)
 
The EEOC Declines To Ask The Supreme Court To Hear EEOC v. CRST 
	By Christopher DeGroff and Gerald L. Maatman, Jr. (Dated September 20, 2012)
 
Third Circuit Reaffirms EEOC's Broad Subpoena Power In Mixed Ruling For Employers
	By Gearald L. Maatman, Jr. and Jennifer Riley (Dated September 19, 2012)
 
Seyfarth Shaw Submits Its Second Set Of Comments To The EEOC On Its 2012-2016 Strategic Plan
	By Christopher DeGroff and Gerald L. Maatman, Jr. (Dated September 19, 2012)
 
BFOQ Defense Trumps The EEOC - Summary Judgment Entered Against The Commission
	By Christopher DeGroff and Gerald L. Maatman, Jr. (Dated September 17, 2012)
 
Court Sends Message To EEOC: Employer Is Given Deference In Accommodation Decision
	By Christopher DeGroff and Gerald L. Maatman, Jr. (Dated September 12, 2012)
 
A “Hail Mary” Pass - An EEOC Interlocutory Appeal On Key Pattern Or Practice Issues
	By Christopher DeGroff and Gerald L. Maatman, Jr. (Dated September 7, 2012)
 
The EEOC’s Strategic Plan For Fiscal Years 2012-2016 Is Still Under Construction - This Week The Commission Released Another Draft
	By Christopher DeGroff and Gerald L. Maatman, Jr. (Dated September 5, 2012)
 
District Court Grants The EEOC Summary Judgment In Its Age Discrimination Claim Against Baltimore County's Pension Plan
	By Rebecca Bjork and Gerald L. Maatman, Jr. (Dated October 26, 2012)
 
The EEOC's "Unique Role" Does Not Exempt The Agency From A 300-Day Limitations Period In Title VII Pattern Or Practice Cases 
By Courtney Bohl, Gerald L. Maatman, Jr., and Laura J. Maechtlen (Dated October 24, 2012).
 
Second Circuit Rejects The EEOC's Broad Injunction Requests
By Rebecca Bjork and Gerald L. Maatman, Jr. (Dated October 21, 2012)
 
The EEOC Turns Up The Heat In Its Race Harassment Lawsuit
	By Christopher DeGroff and Gerald L. Maatman, Jr. (Dated October 13, 2012)
 
The EEOC's "Fishing Expedition" Results In Partial Dismissal Of Its Claims
	By Gerald L. Maatman, Jr. and Laura Maechtlen (Dated October 11, 2012)
 
The EEOC Trades Shotgun For Sniper Rifle In FY 2012 Federal Lawsuit Filings
By Christopher DeGroff and Gerald L. Maatman, Jr. (Dated October 4, 2012)
 
Court Limits The EEOC's Investigative Power By Finding That The EEOC Is Not Entitled to "Unconstrained Investigative Authority"
	By Courtney Bohl and Laura J. Maechtlen (Dated November 29, 2012)
 
District Court Joins A Harmony Of Rulings That Apply § 706’s Limitations Period To EEOC Pattern Or Practice Allegations Brought Under § 707 Of Title VII
	By Gerald L. Maatman, Jr. and Laura J. Maechtlen (Dated November 26, 2012)
 
 
Seventh Circuit Rejects The EEOC's Claim And Limits Scope Of ADA Confidentiality Requirements
	By Gerald L. Maatman, Jr. and Jennifer A. Riley (Dated November 24, 2012)
 
The EEOC’s FY2012 Numbers Release: Commission Housecleaning Sets The Stage For A Focused And Aggressive 2013
	By Christopher DeGroff and Gerald L. Maatman, Jr. (Dated November 20, 2012)
 
Testing The Social Media Waters - Court Requires The EEOC To Produce Facebook Postings 
	By Christopher DeGroff and Gerald L. Maatman, Jr. (Dated November 17, 2012)
 
EEOC Secures Approval Of $4.8 Million Consent Decree One Month After Filing Its Disability Discrimination Lawsuit
	By Christopher DeGroff and Gerald L. Maatman, Jr. (Dated November 12, 2012)
 
Court Reinforces The EEOC's Subpoena Power, But Prohibits The Agency From Disclosing Confidential Information 
	By Christopher DeGroff and Gerald L. Maatman, Jr. (Dated November 9, 2012)
 
The EEOC Wins A Round In Its Discovery Tug-Of-War In EEOC v. Freeman
	By Gerald L. Maatman, Jr. and Rebecca Bjork (Dated December 24, 2012)
Final EEOC Strategic Enforcement Plan Approved:  A New Version Or Business As Usual?
	By Christopher DeGroff and Gerald L. Maatman, Jr. (Dated December 18, 2012)
 
Boys Will Be Boys: Court Refuses To Expand Liability For Off-Color Badgering And Horseplay Despite EEOC's Hardball Litigation
	By Christopher DeGroff and Julie G. Yap (Dated December 2, 2012)
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formation request.”! Not content with Loyola’s answer, the EEOC issued a subpoena, expanding
its demand for information to all employees subjested toa itness for duty examination during the
relevant time period, and in so doing sought very sensitive details of those examinations.”

Judge Kocoras reasoned that this case focused on whether Loyola’s fitness for duty
examination was job-related. He reasoned that the medical records of other employees “shed no
lgh whatsoever on whether the e o duty caamingion n tis matr wes job related to the
" Even under abroad reading of the EEOC's subpocna power, the
ubpocra emained uncnforccable becaus it was not sufficenty talored o the paticular
circumstances of the investigation.”* The Court recognized that the EEOC’s subpoena powers are
broad, but not unlimited.** Thus, the EEOC’s request for all employee medical data - when the
charge related to only one employee - was just t0o broad.

[EEOC v. Loyola represents an example of pragmatic reasoning that cuts against a more
Ienient approach in wide-ranging EEOC investigations. A more incremental approach to requests
for information could very well achieve the EEOC’s investigative goals, but without wasting the
time and resources of employers or the government.

I The Strategic Enforcement Plan Should Take Account Of The Misguided Melding Of
The EEOC’s Investigative And Legal Elements

Next, we turn to EEOC legal staff involvement in agency investigations. This practic
troubling both in theory and in practice. In many cases, a team of at least one EEOC investigator
and one EEOC attoney is assigned t0 a charge. The attorneys are closely involved with all phases
of the investigation, including intake of charge and the investigation process. In fact, EEOC
attorneys may participae jointly with investigators in on-site interviews at employer sites. These
t these employers.
This practice of tag-teaming between legal and investigatory staff compromises the EEOCs
implement “impartial” investigations. The Code of Federal Regulations sets forth
express guidelines for the EEOC’s investigation of complaints. It sates:

The agency must develop an impartial and appropriate factual
record upon which to make findings on the claims raised by the
complaint. An appropriate factual record is defined in the regulations
as one that allows a reasonable fact finder to draw conclusions as 10
whether discrimination occurred. Investigations are conducted by the
respondent agency.*®

*1d at 83637,
2 1d at 837,

2 1d at $39.
1

e

%29 C.FR. § 1614.108(b) (emphasis added).

1902
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Similarly, the EEOC’s web-page showcases “what an employer should know” about EEOC
investigations. The EEOC itself states that it must “fairly” evaluate claims.”” It is important to
recognize, however, that the “impartial” and “fair” investigations that are conducted by the same
attorneys who are building a future litigation case create the appearance (and presumably the
reality) of an investigation that is anything but impartial or fair.

This problem is propagated by the EEOC’s 2012 — 2016 Plan, which explicitly states that
the agency will “integrate” the EEOC’s investigation, conciliation, and litigation responsibilities for
private employers and state and local government sectors.* Although the EEOC’s stated position
as “neutral” af the investigation stage has long been questioned, the EEOC’s Plan makes it official.
‘This creates a very serious problem when an investigation is, in actuality, a pre-litigation vehicle to
iscovery; the scope of which would not ordinarily be allowed by any federal action govered by
Fed. R. Civ. P. 26 and 37. The end-game is that the lines that purportedly once existed between the
EEOC’s investigative arm on the one hand and its litigation arm on the other, would be erased for
all practical purposes.

“The Plan should not take the myopic approach of endorsing investigations that are
intertwined with legal interests and involvement. We therefore suggest that the Plan establish clear
‘marching orders that separate EEOC investigator and attorney involvement, or at least build a
“Chinese wall” between the attorneys offering advice on an investigation and those who actually
participate in later litigation — similar to the strict separation of the EEOC mediators in its ADR
program. A Plan that addresses these concerns will offer assurance to employers and
simultancously improve an impartial investigative procedure.

IV.  The Strategic Enforcement Plan Must Address The EEOC’s “Constant Inconsistency”

‘The Commission has engaged in a comprehensive review of ts organizational structure and
operations for over the past three years — but it still has significant room for improvement. The
EEOC’s General Counsel David Lopez has often stated that the xgency ‘operates its investigation
and enforcement philosophies through & “national law firm model.”” In theory, this method would
permit the EEOC to more effectively pursue systemic discrimination allegations. In reality, the
EEOC's balkanized, district-centric structure makes dealing with the EEOC like working with
dozens of different, highly idiosyncratic firms.** It is no secret that “[a]pproaches to mediation,

7 See, EEOC Investigations - What An Employer Should Know, THE U.S. EQUAL EMPLOYMENT OPPORTUNITY
CommISSION, hitp/archive.ccoc.gov/employers/investigations.himl (last visied June 12, 2012).

.S, Equal Employment Opportunity Commission Sirategic Plan for Fiscal Years 2013~ 2016, THE U.S. EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION, hitpi/swww.ccoc.gov/eeoc/planstrategic_plan_12(016.cfm (last visited June
7,2012)

¥ David P. Lopez, General Counsel of the U.S. EEOC stated, “I intend to further develop the national law firm model
for the EEOC to combat discrimination. 1 look forward to working with Chair Berrien and the entire Commission to
ensure equal opportunity throughou this nation.” P. David Lopez Sworn in as General Counsel of the EEOC, THE US.
'EQUAL EMPLOYMENT OPPORTUNITY COMMISSION (Apr. 8, 2010), htp://wwww.ecoc gov/ecoc/newsroomrelease/d-§-
10.cfm (internal quotations omitted).

0 Along with its headquarters in Washington, D.C., the EEOC has 51 sits. The agency has offices in 32 sttes; nine
states have muldple offices. Those sates, along with their number of offices are California, 6; Texas, 4 North
Carolina, 3; Florida, 2; Georgia, 2; New York, 2; Ohio, 2; Pennsylvanis, 2; and Tennessee, 2.” Robert J. Grossman,

SN2
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Via Electronic Mail
Strategic.plan@eeoc.gov

Executive Officer

Office of the Executive Secretariat

U.S. Equal Employment Opportunity Commission
131 M Street, NE

‘Washington, DC 20507

Re:  EEOC’s 2012 - 2016 Strategic Enforcement Plan - Written Submission
Of Seyfath Shaw LLP

Dear Executive Officer:

On behalf of Seyfarth Shaw LLP, we respectfully submit these comments in response to the
June 5, 2012 Press Release requesting written submissions regarding the Equal Employment
Opportunity Commission’s development of its next 3-year Strategic Enforcement Plan (the
“Plan”).

Seyfarth believes most employers applaud any opportunity to provide input into the
agency’s strategic goals — afier all, the agency and employers share a common goal of
discrimination-free workplaces and vigorous enforcement of anti-discrimination rights. At the same
time, the Commission’s belated request for input on its strategic goals after they have been
developed creates some skepticism by the private sector as to whether employers’ voices will be
heard. Thus, we appreciate the opportunity to provide information in support of the EEOC’s efforts
to craft the Plan for Fiscal Years 2012~ 2016, and hope that this will have a meaningful impact on
how the EEOC approaches interactions with employers in the years to come.

Founded in 19453, Seyfarth is recognized as one of the “go to” labor and employment law
firms for employers. Attorneys from our Complex Discrimination Litigation Practice Group have
litigated against — and, where possible, cooperated with — the EEOC in hundreds of litigation

" See, U.S. Equal Employment Opportunity Commission Strategic Plan for Fiscal Years 2012~ 2016, THE U S, EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION, hitp2/sww.ezoc gov/eeoc/plan/strategic_plan_121016,cfm (lat visited June:
7,200,
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I The Strategic Enforcement Plan Should Address The EEOC’s “Hide The Ball”
Tactics”

‘We start with the EEOC’s focus on large-scale, high-impact and high-profile investigations
and cases. The EEOC reported that, “[wlhile ... {the EEOC’s past] focus has primarily been on
individual cases of discrimination, the agency has stated its bipartisan desire to shift emphasis to
combating systemic discrimination.” In recent years, the EEOC made good on this promise —
touting its systemic program that it describes as “crucial to battling unlawful patterns or practices of
discrimination which have a broad impact on an industry, profession, company, or geographic
location.™

‘This shift in focus and accompanying aggressive tactics and tone has come at a cost to the
EEOC’s core tenants. With alarming and increasing frequency, the EEOC’s efforts to expand the
scope and profile of systemic litigation has meant that the EEOC has drifted from its central
statutory mandate that it may pursue civil action against a respondent employer only after it has
satisfied its statutory duty to “eliminate [the] alleged unlawful employment practice through
informal methods of conference, conciliation and persuasion” as a precondition to filing an action.”
The EEOC often engages in “hide the ball” tactics in an attempt to leverage anecdotal or even
outright unsubstantiated claims of discrimination into big-ticket settlements. In our experience,
many EEOC investigators are far (00 quick to shut employers out of the investigative process and
deem conciliation a failure. As even the President of the Equal Employment Advisory Counsel
stated in a meeting addressing the EEOC’s effectiveness, “[tJhis cursory treatment of conciliation
by some of the EEOC’s investigative staff falls short of satisfying the agency’s statutory
conciliation obligations, and undermines the concept of voluntary settlement as the preferred means
of resolving discrimination charges. Much more needs to be done to assure that all charges in
which reasonable cause has been found are subject to meaningful, good faith con

“This phenomenon s by no means uniform. There are individual agency staff, counsel, and
leadership at all levels who consistently work with employers to achieve positive resolution of
matters that arise. Indeed, the EEOC employs some of the best employment practitioners this firm
has encountered. These positive experiences, however, make the more common “stonewalling™
tactics even more pronounced, and serve as the exception that proves the rule.

Itis therefore essential for the Plan to recognize intolerance for these questionable ltigation
tactics in large-scale pattern or practice cases. The Plan also should account for closer oversight
relative to EEOC investigators and attomeys who fail to adhere to standard litigation devices and

> U.S. Equal Employment Opportunity Commission: FY 2011 Congressional Budget Justification, Subited 10 the
Congress of the United States February 2010, THE U.S, EQUAL EMPLOYMENT OPPORTUNITY COMMI
hitpi/wvww.ceoc. goviecoc/plan/uploadFinal-FY-2011-Congressional- Budget-Justification.pdf (last

£ 42 US.C. § 20006-5(b).

© Meeing of September 8, 2003, Washington D.C. on Repositioning for New Realites: Securing EEOCs Continued
Effectiveness, Remarks of Jeffrey A. Norris, President, Equal Employment Advisory Council, THE U.S. EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION (Sep. 8, 2003), hip:/archive.eeoc.gov/aboutecoc/mectings/9-5-
03/ecac huml

192
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matters. Indeed, Seyfarth is currently representing employers in what we understand are the three
largest EEOC lawsuits presently pending in the United States.

‘The co-authors of this submission, Gerald L. Maatman, Jr. and Christopher J. DeGroff,
primarily focus on defending employers sued in employment-related class actions and EEOC
lawsuits brought in federal and state courts throughout the United States.

Mr. Maatman is a partner in the Chicago and New York offices of Seyfarth and is the co-
chair of the Firm’s Complex Discrimination Practice Group. Due to his work on litigation opposite
the EEOC in many of its most significant cases, the Government has asked Mr. Maatman to lecture
on defense of EEOC litigation at the Commission’s annual training symposium for its trial attorneys
handling systemic litigation. Mr. Maatman has served as lead defense counsel in some of the
largest pattern or practice lawsuits in the Commission’s history. A frequent writer and commentator
on EEOC litigation subjects, he is also the editor of Seyfarth’s Workplace Class Action Report, a
comprehensive annual compendium of complex litigation decisions, and the editor of the Firm’s
blog entitled workplaceclassaction.com.

Mr. DeGroffis a partner in Seyfarth’s Chicago office and is also co-chair of the Complex
Discrimination Practice Group. Mr. DeGroff has extensive experience litigating against the EEOC,
both at the early charge stage and in large-scale EEOC pattern or practice litigation. He has
developed innovative strategies for addressing wide-ranging governmental request for information
and has handled complex regional and national EEOC investigations, often resulting in no action
being taken against the employers he represents. Mr. DeGroff has also erafied state-of-the-art tools
o track sublle trends in agency change and litigation filings. Mr. DeGroff has written extensively
on these trends and cutting edge tactics employed by the EEOC and has been regularly asked to
speak on those topics.

Given Seyfarth’s depth and breadth of experience with the agency, we are in a nique
position to provide useful insight on the Plan. What follows is a non-cxhaustive discussion of some
of the recurring issues we see in the EEOC’s practices as they relate to the Plan. Our discussion is
anchored in the EEOCs own articulation of its mission: an agency that was “designed to encourage
voluntary compliance with the anti-discrimination laws and to assist employers, employees and
stakeholder groups to understand and prevent discrimination.”

In our view, the EEOC has strayed from this core tenet, and is focused more on political
viability and achieving internal metrics than it is on accomplishing the true goal of real-world
impact equal employment opportunities. We respectfully submit that the Commission’s Plan can be.
enhanced and improved by taking account of these issues of concern to employers.

2 EEOC Investigations - What An Employer Should Know, THE U_S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION,
huparchivecoc. goviemployers/investigatons hml (last visied June 12, 2012); see 42 U.S.C. §§ 20006-5(b)-¢)
(recognizing the importance of voluntary compliance by employers); 42 U. §§ 2000¢-5(d) (explaining that the.
Tederal government has ulimate enforcement responsibily).

s
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sound judgment in wielding the Commission’s power. The following s an overview of some of the
more pronounced concerns.

A AsCourts Reject The EEOC’s Attempts To Stonewall And Mislead Employers,
The Strategic Enforcement Plan Should Likewise Provide For Closer Oversight
Of Agency Personnel To Avoid Such Problems

Although the EEOC has touted its “sue first, ask questions later” tactis as sufficient to
satisfy the EEOC’s investigation and conciliation obligations, the EEOC is not immune from pre-
lawsuit requirements.” Numerous cases around the country have put a spotlight on these
requirements, and have instructed the EEOC on where it is falling short. One example from the
U.S. District Court for the Eastern District of Washington is EEOC v. Evans Fruit Co., Inc., which
offers guidance to the EEOC of wha actions arguably satisfy is pre-investigation good faith
requirement.’ The Court in that case stated the EEOC must “be more forthcoming regarding the
type of damages sought” and suggested that good faith efforts to conciliate include offering “some
justification of the amount of damages sought, potential size of the class, general temporal scope of
the allegations, and the potential number of individuals .. . alleged to be involved in the
harassment.”

Unfortunately, even this bare-bones information is often a jealously guarded secret in
discussions with the EEOC. More than a few employers have shared stories of how the EEOC “just
doesn’tfight fair.” Expanding single worker charges into wide-ranging systemic investigations,
negotiating via “take-it-or-leave-it” settlement demands while threatening to file a “big case,” or
sometimes litigating with a “shoot first and aim later” philosophy exemplify EEOC tactics that
federal judges continue to deem inappropriate if not abusive. The concern that the EEOC continues
10 engage in minimal pre-suit investigation and conciliation efforts is by no means theoretical. The
EEOC is, of course, very familiar with the example of EEOC v. CRST Van Expedited, Inc., where
the agency stonewalled the company in explaining who it Sought o represent; tha tactic ultimately
resulted in the Court entertaining — and granting — a motion for $4.5 million in sanctions.”® In that
instance, the EEOC did not, and could not, provide the employer with the names of the class
members or even a general indication of the size of the class before filing suit" As a result, the
Eight Circuit established a citial distinetion between facts developed during the EEOC’s pre-
lawsuit administrative investigation upon which the Commission may sue as opposed to “new facts”

7 EEOC v. CRST Van Expedited, Inc., 679 F-34 657 (8th Cir. 2012) (hereinafler “EEOC v. CRST Van Expedied).

* EEOC v. Evans Fruit Co, Inc., Case No. 10-CV-03033, 2012 U.S. Dist. LEXIS 72836 (E.D. Wash. May 24, 2012)
(hercinafier “EEOC v. Evans Frui),

*1n EEOC v. Evans Fruit,the employers continually requested the EEOC’s investigation findings and made atiempts to
engage in conciliation effors despite unresponsive replis from the Commission. Evans Fruit’s efforts o compel
investigation information and conciliation with the EEOC are a quintessential example of pre-su investigations in
practice. It follows that the U.S. District Courtfor the Eastern District of Washington reasoned that the EEOC's abrupt
declaration thatconciliation efforts were “unsuccessful” without any explanation was unreasonable and granted
defendant’s motion for summary judgment. /d. at *22.

1 EEOCv. CRST Van Expedited, 679 F.3d 657 (8th Cir. 2012).
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information an employer receives is commonly bolstered with the “assurance” that the EEOC has
enough evidence to support a systemic case and that the employer should “trust” that the EEOC has.
done its job. As noted from the decisions cited above, that s clearly not always the case. Thus, the
Plan should include measures to protect employers from being subject to uncertain, vague, and
conclusory investigation results. The solution could be as simple as the EEOC developing a
standardized packet of information supporting a systemic determination that includes a reasonably
detaled basis for the determination, th identiy of the alleged victims, and any statstical or
technical evidence supporting the determination** If this standard package was reasonable and
robust, it would dramatically increase employer confidence that they were not “boxing with
shadows” and could serve the Commission’s purposes of avoiding problematic cases like EEOC v.
CRST.

‘We again emphasize that gamesmanship is not the EEOC’s standard operating procedure.
Unfortunately, however, the problems crop up in pockets scattered around the country.
Inconsistency in enforcement drives many of the problems the Commission faces. The EEOC has
often criticized employers for allowing unfettered discretion by decision-makers, claiming this
creates a breeding ground for individual, improper agendas. Iftrue, the EEOC is not immune to this
phenomenon. We urge the EEOC to build the consistency and accountability that it rightfully
demands of employers into its own procedures and practices.

IL  The Strategic Enforcement Plan Needs To Address And Correct The EEOC’s Abuse
Of Its Subpoena Powers

To accomplish the EEOC’s goal of investigating and eliminating workplace discrimination,
the EEOC routinely claims that it has a number of fact-finding tools at ts disposal. One of the most
aggressive tools — used primarily in the face of employer resistance — is the EEOC’s subpoena.
power.

Although the EEOC may feel differently, its subpoena power is not unlimited. A growing
number of courts share the belief that the EEOC does not have unfettered subpoena power and
several recent decisions have limited the EEOC’s subpoena authority.* When addressing the Plan,
the EEOC should consider cases that limit the agency’s subpocna power. Case law supports the
general notion that the EEOC’s authority to request information and records is restricted only to
evidence that is relevant to the charges under investigation.”> This limitation on the EEOC’s power
gives effect to Congress’ desire to prevent the Commission “from exercising unconstrained
investigatory authority.”*

2 “While the EEOC ted to provide the ideniites of all § 706 class members,” it cannot bring a § 706 clai
without identifying a single plaintff. EEOC v. Bass Pro Outdoor Wolrd, LLC, No. 4:11-CV-03425, 2012 USS. Dist.
LEXIS 75597, 2128.29 (S.D. Tex. May 31, 2012).

comprehensive collection of recent decisions rlating to the EEOC's subpoena power can be found in the Spring
2012 edition of the Labor Law Journal. See, Gerald L. Maatman & Christopher J. DeGroff, EEOC-Initiaed Litgation:
Case Law Developments in 2011 and Trends to Watch For in 2012 Part I, 63 LABOR LAW JOURNAL 22 (2012),

 EEOC v. United Air Lines, Inc., 287 F.3d 643, 645 (7th Cir. 2000).

* EEOC v Loyola Univ. Med. ., 823 F. Supp. 24 835, 836 (N.D. Il. Oct. 13, 2011) (hercinafier “EEOC v. Loyola.™).
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‘We are cognizant that other courts have permitted the EEOC to cast a broad net for
information, even when the charge allegations that the government is investigating are narrow.”’
“Thus, courts have taken varying positions on the scope of the EEOC’s subpoena power, which
appears to have prompted the EEOC to forum-shop large scale commissioner’s charges in venues
with more lenient subpocna authority. Even situations where courts have given the EEOC wide
latitude to enforce subpoenas are prime examples that what the EEOC can do and what it should do
are two different things. Employers across the country will recognize the following, regrettable:
pattern: the EEOC sends a wildly overboard boilerplate request for information, sometimes based
on a single allegation by a sole Charging Party, and waits for the employer to push back and tailor
the request for the EEOC. The haggling and posturing that follows wastes the time and resources of
both the employer and the government, and sometimes ultimately results in a subpoena enforcement
action. More often than not, when courts enforce the EEOC’s subpoena, the agency’s requests for
data are tantamount to a fishing expedition.”*

‘The EEOC would be well-served to consider the decision in EEOC . Loyola University
Medical Center (“EEOC v. Loyola™) when reviewing the Plan.” In EEOC v. Loyola, Judge Charles
Kocoras of the U.S. District Court for the Northern District of Illinois took a hard line with the
EEOC, limiting the amount of information it could obtain via a subpoena stemming from an adverse
investigation. The charging party alleged that Loyola discriminated against her based on disability
when it required her to submit to a fitness for duty examination consisting of a blood test, a breath
alcohol test, and a medical exam.*® The EEOC sent Loyola a request for information as part of its
administrative investigation, asking Loyola to divulge information relative to other employees who
were ordered to take 2 fitness for duty examination for the supervisors specified by the EEOC’s

7 As we have reported in Seyfarth Shaw’s Workplace Class Action Blog (www.workplaceclassaction.com), the EEOC
ontinues o push the limits of it subpoena authority across the county, resulling in a disturbing trend in federal district
courts to give the EEOC significant atitude in the scope of its investigations. Se, e.g., EEOC v. Konica Minolta Bus..
Solutions U.S.A., Inc., 639 F.3d 36, 371 (7th Cir. 2011) (affrming the Distrct Court’s deision to enforce the EEOC's
Subpoena based on an individualallegation of racial discrimination); EEOC v. Wash. Suburban Sanitary Comm'n., 631
F.3d 174 (4th Cir. 2011) (afirming the District Court’s order enforcing the EEOC’s administrative subpoena and
finding that the EEOC's request for data regarding individual and systemic gender discrimination was relevant); EEOC
v Infiniti Of Fairfield, 2011 U.S. Dist. LEXIS 67121 (E.D. Cal. June 21, 2011) (enforcing an EEOC subpoena secking
defendant’s documents relating to ts age discrimination charge as wellas the discrimination charge based on
disability); EEOC'v. Osceola Nursing Home, LLP, Case No. 10-CV-4 (E.D. Ark. Mar. 9, 2011) (ordering the defendant
10 pay 52,500 to the EEOC for having to request judicial enforcement of its subpoca secking employee personnel files
of charging partes, employee handbooks and procedures, and iden of all employees discharged during the
relevant time period).

 EEOC v. Kronos, Inc., 620 F.3 287, 292 (34 Cir. 2010), arose out of a dissbilty discrimination claim. The char
‘party applied for a job with Kroger Food Stores and was not hired based on an employment test created by Kronos. The
EEOC sought testing information from Kronos through a third-party subpoena. /d.at 293. The EEOC also expanded
itsinvestigation to include race discrimination. /d. The Third Circuit allowed the EEOCs administrative subpoena as
to the disability aspects of the test used by the company, because as it reated to the laim of disability discrimination.

1d. 21296, It reected, however, the EEOC’s requested face impact data. The Third Circuit reasoned that “the inquiry
into potential race discrimination s not a reasonable expansion of [the] charge. Instead, the EEOC’s subpoena for
materialsrelated to race consitutes an impermissible *fishing expedition.” /d. at 301.

¥ EEOCv. Loyola, 823 F. Supp. 24 835,

*1d at 838,
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learned during the discovery phase of the lawsuit, which the EEOC may not use “as a fishing
expedition” to uncover more claims.'

The Eight Circuit further noted that the EEOC’s complaint failed to identify the number of
alleged similarly-situated employees, and that only after the commencement of the lawsuit and
through discovery did the EEOC seek to ascertain the size of the class.> The Eight Circt
determined that the EEOC litigation strategy was “untenable” because it forced CRST to litigate a
“moving target” of allegedly aggrieved persons and created a risk for “never-ending” discovery.'*
In short, the Eight Circuit decision admonished that the EEOC cannot use discovery as a way to
find its class members, but instead the EEOC must identify ts class members during its
investigation and then must conciliate those claims.'*

Other courts echo the EEOC v. CRST Van Expedited, Inc. decision, finding that agency
tactics based on stonewalling or misleading employers can have severe consequences. In EEOC
0/blo Serrano, et al v. Cintas Corp., the U.S. District Court for the Eastern District of Michigan
awarded the employer $2,638,443 in fees and costs after the EEOC refused to identify the women it
represented i a gender discrimination case, claiming they should only be identified in a later phase
of the case.'® The Court disagreed with the EEOC, noting that the “Defendant quite reasonably
seeks to focus its attention upon the specific women on whose behalf the EEOC intends to seek
damages. The information is relevant to the issues in controversy . .. and the EEOC has no
principled reason to withhold it.”'” The ruling is, in effect, a resounding defeat for the EEOC’s
current systemic litigation program.

Joining the growing line of cases reflecting judicial intolerance for current EEOC litigation
tactics, the ruling in EEOC v. Peoplemark, Ine. represents more support for employers targeted by
questionable government ted litigation."® EEOC v. Peoplemark involved a civil complaint
filed by the EEOC against a temporary staffing company. The EEOC alleged the company
maintained a no-hire policy against persons with a criminal record, which resulted in a disparate
impact on African-Americans in violation of Title VIL'"® Peoplemark argued that the EEOC had
deliberately caused the company to incur attorney’s fees and expert fees when it should have known
that the company did not have the blanket no-hire policy. The U.S. District Court for the Western
District of Michigan agreed with Peoplemark and held that if the EEOC conducted a proper
investigation, it would have know this critical flaw before it even filed the case.?’ In one of the

" 1d. a1 669-70

" 1d at675.

" 1d 1676,

5 1 677,

1 EEOC o/b/o Serrano, et alv. Cintas Corp., 2010 U.S. Dist, LEXIS 18130 (E.D. Mich. Aug. 4,2011).
1 a1 %.

8 EEOCv. Peoplemark, Inc., 2011 U.S. Dist. LEXIS 38696 (W.D. Mich. Mar. 31, 2011).
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largest sanction awards ever against the Commission, the Court ordered the EEOC to pay fees and
costs to Peoplemark in the amount of $751,942.48.2'

B.  The Strategic Enforcement Plan Should Call For An End To The EEOC’s
“Hide The Ball” Tactics

‘The preceding are just a handful of the examples demonstrating a growing intolerance for
the EEOC’s litigation tactics. We respectfully submit that the EEOC should not simply use these
cases to establish the outer edge of the envelope for ts decisions. Instead, use of these tactics come
at a greater cost. The EEOC’s mechanisms for investigating and conciliating matters have
developed an atmosphere of substantial mistrust, suspicion, and cynicism among employers. When
threatencd with multi-million dollar lawsauits based on the thinnest reeds of evidence, employers
have no choice but to challenge the EEOC’s allegations and “take no prisoners” views. In fact, this
has created a knee-jerk reaction among many in the employer community to resist any EEOC
investigation, often galvanizing employers against cooperation with the Commission. The Plan
must acknowledge that employers want to know if there are problems in their faclitis, and
engaging in an open investigation and conciliation will therefore further both the EEOC and
employers’ interests.

Seyfarth urges that the Plan should address these significant problems. There are a number
of ways that the EEOC can achieve this goal. For example, the EEOC could be far more
transparent when it s launching a systemic investigation through implementing a charge analysis
that sets forth the basis of the investigation, what prompted the concerns, and what the EEOC needs
to address those concerns. The agency presumably already internally conducts this charge analysis.
The EEOC notes in its Priority Charge Handling Task Force manual that it riages charges using the
now-familiar “A” “B” “C” system, with “A” charges being high-profile, likely for litigation matters,
and “C” being low-value cases.” Yet, the EEOC refuses to provide this “bucketing” information to
employers, leaving them to guess about the severity and the scope of the charge they face. When
later asked for this information through FOIA requests, the EEOC continually rebuffs the requests
on the ground that it involves the “deliberative process.” The Plan should build in components of
transpareney and communication with employers who are facing systemic investigations. We
submit that the systemic nature of a charge should appear on the face of the charge itself — perhaps a
specific charge designation (not unlike the existing A-B-C system) or even a systemic investigation
“check box.” This fits squarely with the EEOC’s core mission of helping employers voluntarily
achieve a discrimination-free workplace. “Goteha tactics simply have no place in these high-stake
situations.

“The transparency should not end simply by identifying systemic claims, but should include
the bases for viewing them as such. Too often, employers must pursue intense, costly, and often
dissatisfying negotiations to get the basic information supporting a class determination. Whatlitle

S
= paul M. Igasaki & Paul S. Miller, Priority Charge Handling Task Force: Litigation Task Force Report, THE US.
EQUAL EMPLOYMENT OPFORTUNITY COMMISSION (Mar. 1998), htp:/archive.ecoc.gov/aboutecocftask_reportspehii
tLihm,
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