Ss Seyfarth

Managing 2020 Labor
Relations Concerns

Presented by Seyfarth Partners

Molly Gabel, Kyllan Kershaw,
Glenn Smith & Brian Stolzenbach

June 11, 2020

Seyfarth Shaw LLP

“Seyfarth” refers to Seyfarth Shaw LLP (an lllinois limited liability partnership).
©2020 Seyfarth Shaw LLP. All rights reserved. Private and Confidential




Ss Seyfarth

Legal Disclaimer

This presentation has been prepared by Seyfarth Shaw LLP for
Informational purposes only. The material discussed during this webinar
should not be construed as legal advice or a legal opinion on any specific
facts or circumstances. The content is intended for general information
purposes only, and you are urged to consult a lawyer concerning your
own situation and any specific legal questions you may have.

Seyfarth Shaw LLP

“Seyfarth” refers to Seyfarth Shaw LLP (an lllinois limited liability partnership).
©2020 Seyfarth Shaw LLP. All rights reserved. Private and Confidential



01
02

03

04

05

Changing Landscape

Qualtrics.xm and Sports & Leisure Research
Group Survey

NLRB Recent Developments

Organizing and Protected Activity
Developments

Issues Relating to Unionized Workforces —
Bargaining & Increased Concerted Activity




Speakers

Molly Gabel Kyllan Kershaw Glenn Smith Brian Stolzenbach
Labor & Employment Labor & Employment Labor & Employment Labor & Employment
SEATTLE ATLANTA NEW YORK CHICAGO

2020 Seyfarth Shaw LLP. All rights reserved. Private and Confidential



Changing Landscape
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What a difference a year makes...

AONRS 2020

 Historically low unemployment « Near record high unemployment

« Economy rapidly expanding « Economic collapse

* News Cycle * News Cycle
— Russia — COVID-19
— Impeachment — Racial and social justice

« NLRB — 4 members issuing multiple « NLRB — down to 3 and soon to be 2 on
decisions largely moving labor law August 27, 2020. Still evolving the law
back to the pre-Obama Board and procedure, but soon will grind to a

halt.
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Survey Snippets

Qualtrics.X™ and Sports & Leisure Research Group
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What employees want from
employers at work . ..

« 70% want hand sanitizer and
cleaning supplies available at all
times

* 64% want to be able to wear a mask

 61% want to maintain social
distancing




What employees want from
employers at work . ..

* 50% want more flexible sick-leave
policies, which employees are
encouraged to utilize, even with
minor symptoms

* 43% want their temperatures
checked before entering the building

« 37% want to be allowed to skip work
without penalty if they feel unsafe




What employees want from their
co-workers at work (or from
employer rules) . ..

* 57% want all employees to be
required to wear a mask all of the
time

* 50% want social distancing
Implemented

« 45% want a no handshakes/hugs
policy
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What employees want from their
co-workers at work (or from
employer rules) . ..

« 39% want serious safety measures
around any communal food

« 38% want employees who travel for
work or pleasure to have to self-
guarantine for 14 days

« 37% want people to be brought
back in phases instead of all at
once

2020 Seyfarth Shaw LLP. All rights reserved. Private and Confidential




Who Is most responsible for your safety?

Which entity is MOST responsible for ensuring that as Americans start to return to normal activities, they don’t
catch COVID-19?

Males Females

One's employer
3%

One's employer
6%

Oneself
31%

Oneself

18% Schools

6%

The federal _\

government
48%

Schools ____
7%

The federal
government

Entities that provide products 30%

and services (restaurants,
retailers, theaters, airlines,

Entities that provide products
sports venues, hotels, etc.)

and services (restaurants,

retailers, theaters, airlines, %
sports venues, hotels, etc.) )
14% Their local government Their local government
10% 18%

n=729, Back to Normal Barometer, May 20, 2020



Precautions Employers Should Take

Which of the following are the most important steps your employer or business must take to prevent people in
your workplace from catching COVID-19?

Plexiglass dividers or "sneeze guards" at all concession/food service areas 29%
Visible and frequent cleaning of all public areas by professional cleaning service 29%
Denial of entry to all customers/guests with a fever 29%
Reduced/reconfigured seating to accommodate social distancing 29%
Placement of health and hygiene reminders throughout 24%

Prominent listing of sanitization practices being implemented by

0
the property 23%

Displaying a certificate issued by a local medical authority that
the space has passed all sanitization protocols

21%

Entry point nasal swabbing 13%

n=572, Back to Normal Barometer, May 20, 2020



A sizable % would return tomorrow

Are you currently willing to engage in the following activities, without hesitation?
100%

Apr. 1, 2020 Apr. 22,2020 B May 6, 2020 B May 20, 2020
66%
60%
53% 52%
0 48%
50% 46% 47% 439 45%
39% 39%
., 37% ., 37% . %
34% 34% 329, 34% 32% 35%
0%
Take a cruise Attend a live Stay at Visit a casino Fly See a movie
sporting event a hotel commercially in a theater

n=505, March-April 2020; n=547, May 6, 2020; n=593, May 20, 2020



Like it or not...

* Return to work is happening — all U.S. Sees Surprise
states are lifting stay at home orders Jobs Gain in May

Change in total nonfarm payroll

° Unempk-)yment made a Startling employment in May 2020, by industry

downward adjustment last week s SR
Construction +464,000

« Some returning employees will take a Al v +424,000
pay cut from enhanced Wiokesale sl etal rade
unemployment compensation stersaioes B

« Many of the jobs that will return are in S o
industries that are more highly uaness services [l *127:000
unionized or subject to greater 46,200 | Other Industries
organizing risks 585,000 [N Government workers

Source: Bureau of Labor Statistics
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NLRB Recent
Developments
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New Election Rules —
In effect as of June 1 Parts that were overturned

- Providing employers an increased ability to « Limiting who can serve as an election observer;

challenge and litigate certain issues prior to an
election. These issues included disputes concerning
unit scope and voter eligibility, including issues of
supervisory status.

Increasing the length of time between the filing of
the petition and the date of the election. Under the
proposed rule that meant that while still trying to
schedule the election at the earliest practicable date,
it would not normally be before the 20th business
date after a DDE or the stip gets approved. As we all
recall, under the previous rules the Region’s guideline
was earliest practicable date without limitation and we
saw some plenty of instances of elections being
scheduled before the 20th business day after a DDE
or approval of a stip.

Adding to the time period for an employer to
serve a voter list; Under proposed rule this was a
change from 2 to 5 business days after DDE or
approval of a Stip.

©2020 Seyfarth Shaw LLP. All rights reserved. Private and Confidential

Under the proposed rule it provided that The use of a
nonemployee observer will now be considered a
breach of the election agreement unless agreement
by the parties to use a nonemployee observer or the
use of a nonemployee observer is reasonable under
the circumstances.

Delaying certification of election results if a
request for review is pending or may still be
timely filed. Under the proposed rule the Regional
Director would no longer certify the result of an
election if a request for review is pending or before
the time has passed during which a request for
review could be filed.
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New Election Rules —

In effect as of June 1 Parts that are effective

The remainder of the rules were not overturned by the Court; however, the
Court remanded the entire set of rules to the NLRB for reconsideration
following the court’s ruling. On June 1, 2020, the NLRB announced that all
unaffected rules would be implemented immediately, and those now effective
changes include the following:

Scheduling the hearing at least 14 days from issuance of the notice of
hearing. Was 8 days ve much greater discretion to do so. Parties have the
right to introduce evidence at hearing relevant to the existence of a question of
representation and other issues in the case that are properly raised.

Posting the notice of petition for election within 5 days instead of 2 days

Changes in timeline Requiring petitioner to serve a responsive statement
of position. This is a new requirement. Petitioner (usually the union) must file
a Statement of Position at least 3 business days (by noon) before the hearing

Reinstatement of Post-Hearing Briefs. Filed within 5 business days after the
close of the hearing. Extension of up to 10 additional business days where
good cause is shown.

Reinstating Regional Director discretion on the timing of a notice of
election after the direction of an election. The rule emphasizes the
Regional Director’s discretion to issue election details in the direction of
election.

©2020 Seyfarth Shaw LLP. All rights reserved. Private and Confidential

Ballot impoundment procedures when a request for review is
pending. Where a request for review is filed within 10 business days of
the Regional Director’s decision, and if the Board has not ruled on the
request or granted it before the conclusion of the election, the ballots
whose validity might be affected by the Board’s ruling on the request will
be segregated and all votes will be impounded pending the Board’s ruling.

Oppositions to Requests for Review. Oppositions are explicitly
permitted in response to all types of requests for review, and the practice
of permitting replies to oppositions and briefs on review only upon special
leave of the Board has been codified.

Prohibition on bifurcated requests for review. The rule provides that
the direction of election “may” include election details, but emphasizes that
the Regional Director retains the discretion to continue to investigate the
time, place and manner of election even after issuance of the decision and
without having to justify the bifurcated action on the existence of “unusual
circumstances.

Terminology changes and defining days as “business” days. All time
periods applicable to the election rule are calculated based on business
days as opposed to calendar days. Federal holidays are not designated
business days in time period calculations.

Certain changes in formatting for pleadings and other documents.

18



Elections Paused Then Resumed
(Maybe)

* |s your region holding
elections?

* How soon?

» Can you figure out who is In the
bargaining unit?

» Malil ballots or in-person?




Solicitation Redefined

NLRB Expands Definition of ‘Solicitation’ in Precedent Altering Decision
Wynn Las Vegas, LLC, 369 N.L.R.B. No. 91 (May 29, 2020)

Redefines “solicitation” to include any employee activity encouraging other employees
to vote for or otherwise support a union.

In doing so, the NLRB overturned precedent that limited “solicitation” to efforts to induce
employees to sign union authorization cards.

Applying its newly refined standard, the NLRB upheld the discipline of an employee for
having a three-minute discussion on work time to encourage a co-worker to vote in
favor of union representation in an upcoming election.

This decision is a potential "game changer” for employers, who may now lawfully
enforce non-solicitation policies that cover any activity aiming to drum up union support
during work time.

©2020 Seyfarth Shaw LLP. All rights reserved. Private and Confidential 20



Prior Developments That Seem More Applicable Now

« Maintain Control Of Your Computer Policies

— Caesars Entertainment d/b/a/ Rio All-Suites Hotel and Casino, 368 NLRB No. 143
overturns Purple Communications, Inc., 361 NLRB 1050 (2014).

« Regulating Attire And Face Mask Messaging

— Walmart Stores, Inc., 368 NLRB No. 146 (December 16, 2019) — enhanced right to
ISsue neutral dress/attire policies

» Workplace Civility

— In The Boeing Company, 365 NLRB No. 154 (Dec. 14 2017), the NLRB overruled
Lutheran Heritage Village-Livonia, a 2004 decision that gutted workplace civility
policies.

©2020 Seyfarth Shaw LLP. All rights reserved. Private and Confidential
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Organizing and
Protected Activity
Developments
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Section 7 of the NLRA provides
employees with:

[T]he right to self-organization, to
form, join, or assist labor
organizations, to bargain
collectively through representatives
of their own choosing, and to
engage

In other concerted activities for
the purpose of collective bargaining
or other mutual aid or

protection . ..

29 U.S.C. § 157 (emphasis added).
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Mutual Aid Takes Many Forms

« Significant uptick in protected,
concerted activity in non-union
workplaces, even in the absence of
union organizing

COVID-19: FAQ for Engaging in Protected [EYYSTSSI._

CWA

Concerted Activity To Stay Safe From
COVID-19 at Work

« Safety and hazard pay demands

* Increase in OSHA complaints

* The image to the left comes right from
the CWA website and urges union
and non-union workers to engage.

©2020 Seyfarth Shaw LLP. All rights reserved. Private and Confidential
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Organizing issues

« Safety (whistleblowing)

« Hazard or Incentive pay

 Paid leave

« Unpaid leave

» Treatment of "Essential Workers”
« “Heroes” take center stage

« Equality and justice

25



What Should/Can You Do?

» Understand your state and local laws and
executive orders

» Understand what your employees want and
meet them where they are

 Talk with frontline supervisors

» Be proactive before employees find an
inflection point

* Institute lawful policies — facial covering
policies and procedures

« Develop a plan—ensure that you have the
ability to communicate with employees in
multiple ways and not just in-person

©2020 Seyfarth Shaw LLP. All rights reserved. Private and Confidential

Communicate employee-facing items to
employees

Train management and, importantly, frontline
supervisors on TIPS and PER

Communicate your story and what you'’re
doing

Keep your workforce in mind--some
industries and age groups are more pro-union
than others (i.e., digital media, millennials)

Use technology—more important than ever in
this COVID-19 world

26



Issues Relating to
Unionized Workforces —

Bargaining & Increased
Concerted Activity
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Balancing Competing Interests

« Unions and employees are seeking more

— Unions have experienced financial pain from
all the layoffs

— Many unions and their members are enflamed
by recent world developments

« Employers are struggling mightily
— Many are contemplating massive overhauls to
their businesses and need concessions

— Very few are flush with cash and most are
looking at increased expenses relating to
workplace requirements

28



Industries on the Brink
Hospitality
* Travel

— Air

— Rall

Health Care

Retall

Dining

Brick and mortar anything
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Mid-Term
Decisional
Bargaining

* Do you have to bargain before you
Implement?

Maybe — It depends on . . . contract
language or situation

« Remember NLRB GC Memorandum 20-
04 — issued March 27, 2020 - bargaining
during emergency situations

30



Effects
Bargaining

« Do you have to bargain about the effects
of the decision?

Yes, If requested, essentially no
matter what

 When?

ldeally before you implement --
Must give union a meaningful
opportunity to bargain

31



Expired or Expiring Contracts

» Getting the Union to meet with you
(remotely or in person)

* Unions may want delays
« Extending existing agreements
* Letting your agreement expire

« Can you make changes after expiration?

32



Bargaining Issues — RTW Plans or Further Layoffs

EMAIL @

R“m SU SIGNIN: TWITTER FACEBOOK
CONTACT AN ORGANIZER ABOUT THE RWDSU

o O rd e r Of re Cal I Retail, Wholesale and Department Store Union

OUR ISSUES v MEMBER RESOURCES v MEDIA & PRESS v

 Order of layoffs or furloughs
I A DONATETO NY CAR WASH WORKERS SUPPORT FUND

* Willingness or abillity to return

* VOIU”tary buy OUtS MEDIA & PRESS NEWS « RIMDSU RECORD MEDIA RELATIONS

» Bargaining Issues — Peeling

Back COVID Enhancements hselTxlEI]J\’IS REFUSES TO PROTECT WORKERS DURING REOPENING - UNION TO

©2020 Seyfarth Shaw LLP. All rights reserved. Private and Confidential
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Bargaining Issues —
Concession Bargaining

 There are national discussion about healthcare
employers who are seeking to freeze wages and
stabilize costs

» Retallers will be forced to address the elephant

In the room - stores are struggling. Unions are
resisting.
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Bargaining Issues —
Leaves Of Absence

 Paid leave

willifl

« Unpaid leave

ll
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I

I
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 Voluntary leaves of absence

i

M\"

=

* Impact of leave on seniority, pay
or benefits

il

i
S ke —
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 Benefits during leave

I
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|

i
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Bargaining Issues — Sick Leave

 Use of sick leave to care for others
Instead of self

» Restoration of sick leave upon return to
work

 What to do about the use of vacation
and PTO

©2020 Seyfarth Shaw LLP. All rights reserved. Private and Confidential



Bargaining Issues —
Other Terms & Conditions

« Bargaining about cleaning practices

« Bargaining about attendance policies
and Inability to discipline for
attendance violations

e Childcare

* Where federal or state relief to
employer/industry goes (e.g., certain
percentage to employees, etc.)

37



State And Local Laws

* What do you do if they prohibit you
from following your CBA?

* What do you do if they provide more
generous benefits?

— P T ‘,l; ASS
LY A S
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Increased Mobilization of Your
Union Workforce

Expect more First Amendment behavior

Plan for job actions and demonstrations

Focus on safety

Expect appeals to legislators and politicians

Engage in partnership with employees and
unions where you can




il Sprint & 7:31PM 7 72% )
METORCHESTRA
< Posts Follow

Mutual Aid Takes Many Forms

metorchestra

ETORCHESTRA Significant uptick in protected, concerted activity

M U S ’ B | A N S Equity, Diversity, Inclusi(gll,“;\sn(:t;::(e):tgg'gl

The MET Orchestra Musicians are horrified by the instances of police brutality and racial injustice that
have caused incredible pain for the Black community and unrest in our country. The events of recent
weeks have led us to reflect on ways The Metropolitan Opera, as an organization, can make real and
lasting changes and how the MET Orchestra Musicians can play a meaningful role in that process.

Walkouts, sit-ins

We appreciate that The Metropolitan Opera has recognized the need to acknowledge the mistakes of
the past and that they have expressed a willingness to open conversations going forward about equity,
diversity, inclusion, and belonging (EDIB). We stand in agreement with our music director, Yannick
Nézet-Séguin, in his recent statements acknowledging the need for systemic change with regards to
EDIB at The Metropolitan Opera. In order for our company to be its best, it must create an inclusive
environment where every person - performers, stagehands, staff members, and audience - feels they

Safety and hazard pay demands

We recognize there are problems, and we want to be part of the solution. It is our hope The
Metropolitan Opera will include The MET Orchestra’s voice in the critical work that is necessary for us
to move forward as an institution. Following initial discussions, we have several recommendations, and
we encourage The Metropolitan Opera to implement them as soon as possible.

Increase in OSHA complaints

o The Oy

symphonic seasons each ye

ra must commit to hi

e The Opera must commit to hir

g soloists of color du ach Carnegie Hall season.
s The Opera must commit to hiring people of color in upper administration. . .
e The Opera must adjust its mission to include serving and e 1g communities of color. D( E l I Iands bel ng pu bI ICIy l I lade

e The Opera must be inclusive in its engagement with its local community.

e The Opera must commit to a ization that focuses on issues of

xternal review of the org

EDIB, including concerns regardi

equity in employee compensation.

e The Op

and inclusion issues.

must collabora the Metropolitan Opera Orchestra Committee on diversity

o The Opera must play a leadership role in encouraging systemic change with regards to EDIB

at Lincoln Center.

The MET Orchestra Musicians commit, at this moment in history and in the months and years to
come, to doing our part to support this vital cause.

©QVY A
A Q
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Union
Information
Requests

©2020 Seyfarth Shaw LLP. All rights reserved. Private and Confidential

Requests about COVID cases

Requests about government stimulus and
how it is being used

Requests about financial condition
Employer’s requirement to respond
— objections

— responses

— confidentiality

— timeliness

41



Questions &
Answers

N/
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Labor Management Relations Practice Group

« Labor management relations is in our DNA. Since Seyfarth was founded in 1945, employers have trusted us with
their high-stakes collective bargaining, litigation, and advisory needs.

» Qur services encompass the entire range of labor relations matters, including: representation/decertification
elections; collective bargaining; interest arbitration; unfair labor practice litigation, injunction proceedings, and
other labor litigation; grievance-handling and labor arbitration; strikes and lockouts; consumer boycotts; corporate
campaigns; and advice and strategic planning on other labor relations matters.

» Collective Bargaining. Whether a first contract or renewing an existing labor agreement, contract negotiations
present both challenges and opportunities. Employers regularly turn to us for help with strategic issues, obtaining
operational changes, understanding and maximizing employer leverage, developing a negotiation

« Union Organizing. Much is at stake when a union is trying to organize an employer’s workforce. In these times of
high stakes and even higher stress, employers turn to us for strategic advice and representation.

« Arbitration and Other Litigation. We are leaders when it comes to representing management in all types of
labor litigation, whether before an arbitrator, a court, or a government agency. Our arbitration experience spans
the full spectrum of issues that can arise in the union setting, whether they involve contract interpretation,
discipline, or interest disputes.

o https://www.seyfarth.com/services/practices/litigation/labor-management-relations.html

©2020 Seyfarth Shaw LLP. All rights reserved. Private and Confidential 43
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Seyfarth’s COVID-19 Resources

IAVNAv4

G seyfarth Post-Pandemic
Recovery and Renewal

Planning and Executing a Strategic and Successful Return to Work

W have assemblod a cross-discip r\:ryw ery and Renewal taam who can advisa you on the curren © of businas:

mpact as a r of COVID-19, and w the future holds for business. Our team of 100+ lawyers is aircady deeply

credentialed, havin gww‘rnaﬂdrﬁ‘:lar‘.m the davelopmants of the rapadly changn, _psd'ncy’v the globa.

aﬁotlng businasses and industres deamad essental and non-assantial,

and the relatad lagal, business, and workforc s cific to all. Likewise, we ara already halping clients budd phased
raturn-to-work plans by modaling various sc s for how business might resume—from continued social distancing
full emant of workf 1 opa

Wo are raady to leverage our knowladge to help you reengage n businass—and grow.

mmmmm-mmd‘m dscape faces unpi d d complexity.
Accordingly, we employ a three-step pr to prep mprehensive, bespoke return-to-work
toolkit for our clients.

1. Review

* Irvestigation and audit of pre-pandomic business status quo

* Step-by-step checklist addressng busness cloments and pandamic
* Establish goals and overall businass strategy for near, mid, and long term

2. Analysis

*« Businass roview in the naw kgal and business landscape using Seyfarth's in-dapth Return to Work Treatise
+ Stratagic conversations regardng return-to-work timing, business considarations, and growth opportunities
* Identification of logal landmines with strategias for minmizing risk

* Return to Work Selection Process Guide

3. Implementation

* Execution of custom plan for raturn to work: phasad/ali/nons; employes selecton; amployea screening
protocol; workplace safety plan; communications cascade

« Access to Soyfarth’s first-in-class Policy, C icati & Tracker Rep
* Positiva test / confirmed Case « Face covering * Work from home
* Temperature scroening * Business travel * FFCRA reguast
* Antibody testing * Expenza reimbursomant * Infoctious ducase
* Social distancing * Visitor self Declaratson

www.seyfarth.com/covid19

« Seyfarth’s COVID-19 Resource Center

— www.seyfarth.com/covid19

« Sign Up For Seyfarth’s Latest COVID-19 Updates

— https://connect.seyfarth.com/33/48/landing-pages
/rsvp-blank---covid-19.asp?sid=blankform

« Seyfarth Post-Pandemic Recovery and Renewal

— https://www.sevyfarth.com/services/practices/
advisory/post-pandemic-recovery-and-renewal.html

« Seyfarth COVID-19 Webinars on Demand

— www.youtube.com/playlist?list=PLg0AI7yn7R3
cVMPQJEUTYIlEffzrSgJdv



http://www.seyfarth.com/covid19
https://connect.seyfarth.com/33/48/landing-pages/rsvp-blank---covid-19.asp?sid=blankform
https://www.seyfarth.com/services/practices/advisory/post-pandemic-recovery-and-renewal.html
http://www.youtube.com/playlist?list=PLg0AI7yn7R3cVmPQJEuTYilEffzrSgJdv

Thank You
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