Jurisdictional Rope-a-Dope: Fraud Enforcement at
the Boards of Contract Appeals

By Epwarp V. “Teppie” ARNOLD

The federal procurement
landscape is layered with
enforcement mechanisms
and initiatives designed to
prevent and detect fraud,
waste, and abuse, or what
is commonly referred to as
“procurement fraud.” The
government’s primary en-
forcer, the Department of
Justice (DOJ), has a num-
ber of tools for combating
procurement fraud, most notably the civil False Claims
Act (FCA). While fighting fraud and corruption has been
a public policy initiative for decades, the future promises
heightened enforcement, with the Air Force’s recent ex-
ecution of a Memorandum of Understanding to target
acquisition fraud and corruption! and a report from the
Government Accountability Office calling for the De-
partment of Defense to more thoroughly assess and report
department-wide fraud risks.? Moreover, the defense in-
dustry is gearing up for an influx of fraud enforcement ac-
tions arising out of the end of the war in Afghanistan.’

One area where contractors face the risk of encoun-
tering government fraud enforcement is in the disputes
process. The FAR’s “Disputes” clause is the contractual
mechanism for resolving disputes. If the parties cannot
resolve their issues, the contractor must turn to the pro-
cedures established by the Contract Disputes Act of 1978
(CDA),* which involves submission of a written claim
followed by an appeal, either to one of the Boards of
Contract Appeals (BCAs) or to the U.S. Court of Feder-
al Claims (COFC). The vast majority of contract claims
are appealed to the BCAs, which were established to af-
ford contractors avenues with a less expensive and expe-
ditious resolution of claims.

Fraud is generally excluded from the disputes pro-
cess—most of the formal civil fraud process takes place
in federal district courts. However, fraud enforcement
has seeped its way into the contract disputes system, typ-
ically in the form of government counterclaims for fraud
or potential forfeiture remedies associated with fraud
at the COFC. Through a series of often intricate and
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inconsistent decisions, fraud has also migrated into claim
appeals at the BCAs, despite the CDA’s legislative histo-
ry indicating Congress’s intent to exclude fraud from the
BCAS' jurisdiction.’ In this regard, a contractor’s choice
of forum has meaningful consequences. Appeals filed at
the COFC bring with them the risk of the DOJ asserting
a counterclaim alleging fraud under a variety of statutes,
including the FCA® and the CDA’s antifraud provisions.’
Appeals filed at the BCAs—where most appeals are
filed—are subject to a more complicated analysis as to
whether the appeal may proceed in light of the Agency’s
belief or suspicion of fraud, depending on how and when
the fraud is alleged.

This article examines how the BCAs have addressed
allegations and evidence of fraud in claim appeals. First,
this article reviews the CDA antifraud provisions and
their corresponding FAR provisions. Second, this article
analyzes the BCAS' jurisdiction to consider appeals where
the contracting officer (CO) declined to issue a final de-
cision on the basis of suspected fraud. Third, this article
analyzes the BCAS' jurisdiction to consider appeals where
the CO issues a final decision despite a suspicion of fraud.
Finally, this article considers under what circumstances
the BCAs retain jurisdiction over appeals in which the
government raises fraud as an affirmative defense.

Statutory and Regulatory Language

Contract Disputes Act Appeal Procedures

The CDA requires that “[a]ll claims by a contractor
against the government relating to a contract shall be .
.. submitted to the contracting officer for a decision.”
After receipt of a contractor’s certified claim, “[a] con-
tracting officer shall, within 60 days of receipt . . . (A)
issue a decision;” or (B) notify the contractor of the time
within which a decision will be issued.”’® A “[flailure by
a contracting officer to issue a decision on a claim with-
in the required time period is deemed to be a decision by
the contracting officer denying the claim and authorizes
an appeal or action on the claim. . ..”"!

The contractor may appeal the CO’s final decision
(COFD) to the appropriate BCA within 90 days of re-
ceipt, or to the COFC within 12 months of receipt.”” The
contractor holds the right to select the forum (subject to
the timeliness requirements).”” Given that the govern-
ment may raise a counterclaim of fraud at the COFC, a
contractor who is suspicious of the government’s intent
may instead select the relevant BCA, where the govern-
ment does not have the same rights due to the jurisdic-
tional limitations of the BCAs, thereby potentially limit-
ing the government’s litigation options.
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CDA Antifraud Provisions

The CDA contains four limitations on the requirement
that the contracting officer issue a decision when the
claim involves fraud, collectively referred to as the “an-
tifraud” provisions.!* First, the requirement that claims
must be submitted within six years of accrual does not
apply to a “claim by the Federal Government against a
contractor that is based on a claim by the contractor in-
volving fraud.” Second, the requirement that the con-
tracting officer issue a decision does not apply to “a claim
or dispute for penalties or forfeitures prescribed by statute
or regulation that another Federal agency is specifical-

ly authorized to administer, settle, or determine.”'® This
limitation is for claims that arise pursuant to statutes such
as the FCA, which DOJ has sole authority to adminis-
ter. Third, if it is determined that the contractor’s claim
is based upon misrepresentations of fact or fraud, the gov-
ernment may recover the amounts determined to be un-
supported.'” DOJ is charged with bringing claims based
upon this provision.!® Fourth, and typically the most rel-
evant, the requirement to issue a decision does not autho-
rize an agency head to “settle, compromise, pay, or other-
wise adjust any claim involving fraud.”"

Federal Acquisition Regulation Subpart 33.2

The FAR implements the CDA antifraud provisions

in FAR 33.209, which addresses suspected fraudulent
claims, provided that “[i]f the contractor is unable to
support any part of the claim and there is evidence that
the inability is attributable to misrepresentation of fact
or to fraud on the part of the contractor, the contract-
ing officer shall refer the matter to the agency official
responsible for investigating fraud.” FAR 33.210 gives
the contracting officer authority “to decide or resolve
all claims arising under or relating to a contract subject
to the [CDA].” However, that authority does not ex-
tend to (a) a claim or dispute for penalties or forfeitures
prescribed by statute or regulation that another federal
agency is specifically authorized to administer, settle, or
determine or (b) the settlement, compromise, payment,
or adjustment of any claim involving fraud.”

CO Declines to Issue Final Decision Due to Suspected
Fraud

On one hand, the CDA does not authorize an agency
head to settle, compromise, pay, or otherwise adjust any
claim involving fraud. Those matters are left up to the
DOJ. On the other hand, FAR 33.210 provides the CO
with authority “to decide or resolve all claims arising
under or relating to a contract subject to the [CDA].”

In light of these rights and limitations, how is a CO re-
quired to treat a claim in which he or she suspects fraud?
FAR 33.209 provides some guidance—it requires the
CO to refer the matter to the agency official responsible
for investigating fraud where there is “evidence” that the
unsupported part of the claim is premised on a “misrep-
resentation of fact or fraud.” However, the more difficult
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question surrounds the CO’s authority to “decide” or “re-
solve” claims where the CO believes that there is some
evidence of fraud. The BCA decisions appear to con-
sider a variety of factors in determining the extent of the
CO’s authority: whether there is suspicion of fraud in the
claim itself, whether fraud is suspected elsewhere in the
performance of the contract, whether an investigation is
already underway at the time of the jurisdictional chal-
lenge, and whether the Board took jurisdiction over the
appeal before the CO alleged fraud.

Suspicion of Fraud in the Claim Submission

The Civilian Board of Contract Appeals (CBCA) has
examined a CO’s authority to adjudicate claims where
the CO believed there was evidence of fraud in the
claim submission. Savannah River’! involved submis-
sion of a certified claim requesting a COFD interpreting
the contract as to the allowability of the disputed costs
under a specific contract clause. Prior to the submis-
sion of the contractor’s claim, DO]J notified the contrac-
tor of an impending FCA action against it. While the

The CDA contains four limitations
on the requirement that the
contracting officer issue a decision

when the claim involves fraud.

claim was with the CO, DOJ filed the FCA suit against
the contractor. Thereafter, the CO issued a letter to the
contractor, indicating that he suspected that costs in the
claim were fraudulent, had referred the matter to the rel-
evant agency officials, and lacked authority to issue a
COFD. The contractor filed its appeal at the CBCA on
a deemed denial basis. In granting the government’s mo-
tion to dismiss for lack of jurisdiction, the CBCA held
that the CO was not authorized to issue a final decision
and had complied with the regulation in not issuing a
final decision because he “suspected the costs were fraud-
ulent.”” Moreover, the CBCA held there could not be a
deemed denial of a claim where the CO was without ju-
risdiction to issue a final decision.”

The CBCA recently clarified its ruling in Savannah
River, emphasizing that the timing of the government’s

The Procurement Lawyer 11



enforcement action was critical to the question of juris-
diction. In Widescope Consulting & Contracting Services,**
the contractor appealed to the Board on a deemed denial
basis after the CO failed to issue a decision on its claim.
Thereafter, the CO concluded that there was a misrep-
resentation of fact or fraud on the claim, determined he
was “without authority to decide the claim,” and pro-
ceeded to notify the contractor that “a decision would
not be forthcoming on its claim.” The government, re-
lying on Savannah River, moved to dismiss, maintaining
that the Board lacked jurisdiction to hear the appeal be-
cause the CO did not issue a final decision on the con-

tractor’s claim due to suspected fraud. In denying the mo-
tion, the CBCA noted that the difference hinged on the

The BCAs have been steadfast:
“[Olnce the Board is vested
with jurisdiction over a matter,
the contracting officer cannot
divest it of jurisdiction by his

or her unilateral action.”

fact that, at the time the jurisdictional motion was pre-
sented in Savannah River, DOJ had already filed a fraud
action in the U.S. district court. By contrast, in Wides-
cope, no similar action had been filed and the CO’s “mere
suspicion” of fraud on the claim was insufficient to defeat
jurisdiction. The CBCA concluded that because the CO
had not been divested of the authority to issue a decision
on the claim, and because the CO could have decided it,
the appeal was properly before the Board on the basis of
a deemed denial.

Thus, as it currently stands, the CBCA will dismiss a
claim filed on a deemed denial basis where fraud is sus-
pected, but only if DOJ has filed a corresponding fraud ac-
tion at the time of the request for dismissal. However, if a
CO refuses to issue a final decision due to suspected fraud,
the Board will retain jurisdiction over an appeal from a
deemed denial if no parallel fraud action is pending.

Suspicion of Fraud in Performance of the Contract

The Armed Services Board of Contract Appeals
(ASBCA) recently addressed the situation in which a
CO refuses to issue a COFD due to suspected fraud in the
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performance of the contract (rather than fraud in the ac-
tual claim itself), thus highlighting a critical distinction
as it relates to the Board’s jurisdiction to consider the ap-
peal. In Tetra Tech EC, Inc.,” Tetra Tech and the Navy
entered into a contract that contemplated the award of
task orders for survey and possible radiological remedia-
tion. During Tetra Tech’s performance of various task
orders, the government alleged that the contractor had
misrepresented soil sample surveys. Ultimately, two
Tetra Tech site workers pleaded guilty to falsifying soil
sample results. Meanwhile, the government also disput-
ed the accuracy of Tetra Tech’s investigation of radiolog-
ical contamination and accordingly assigned Tetra Tech
anegative Contractor Performance Assessment Report-
ing System (CPARS) rating. Tetra Tech challenged the
CPARS rating in claims to the CO, asserting that the
Navy violated FAR section 42.1503(b)(1) by rating the
contractor on issues outside of the firm’s performance of
the contract. However, the CO refused to issue a final
decision on the basis that there were elements of fraud
that divested her of authority to do so.

Specifically, the CO noted that litigation alleging vio-
lations of the FCA arising from Tetra Tech'’s radiological
remediation work was pending. After Tetra Tech appealed
to the ASBCA on a deemed denial basis, the government
moved to dismiss the appeal for lack of jurisdiction, argu-
ing that the CO had no authority to decide Tetra Tech’s
claims, which the government alleged could not be sepa-
rated from its fraud. Moreover, the government asserted
that there could be no deemed denial of a claim when a
CO is divested of authority to issue a final decision.

In denying the government’s motion, the Board held
that it had the jurisdiction to “consider claims when
there are allegations of fraud in the contract, so long as
there are not allegations of fraud in the claim itself, and
[the Board] need not make factual findings of fraud.”?
The Board further noted, citing recent decisions, that
the CDA jurisdictional prohibition applies to fraud relat-
ed to the claim and does not apply to fraud believed to be
involved somewhere else, such as the formation or per-
formance of the contract. The Board held:

So long as the suspected fraud is not intertwined with the

basis for the claim and we are not required to make factual
determinations of fraud, the contracting officer’s assertion
that he or she lacks authority to issue a final decision does

not act to divest us of jurisdiction.?’

Here, the Board determined that Tetra Tech’s alleged
fraud—falsifying sampling and survey results—should
not be an issue in determining whether the Navy com-
plied with the contract requirements and regulations
concerning performance evaluations. As will be relevant
in the discussion below of the government’s affirmative
defense of fraud, Tetra Tech shows that a Board will retain
jurisdiction over claims not requiring a factual determi-
nation of fraud.
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CO’s After-the-Fact Assertion of Fraud

The BCAs have been steadfast: “[O]nce the Board is
vested with jurisdiction over a matter, the contracting
officer cannot divest it of jurisdiction by his or her uni-
lateral action.””® Thus, once a CO issues a COFD on
some contractual basis (even if fraud is suspected), or if
the CO fails to issue a COFD and the contractor appeals
on a deemed denial basis (but says nothing about sus-
pected fraud), the BCAs are vested with jurisdiction and
the CO cannot divest it through unilateral action. This
has been addressed in a number of recent cases where
the CO has tried to do exactly that—assert a suspicion
of fraud after the Board has taken jurisdiction.

Nauset Construction Corp.” involved a contractor’s
appeal on a deemed denial basis of its claim for addition-
al payment under a terminated construction contract.
Thereafter, the CO issued a letter determining she had
no authority to decide the claims because they involved
fraud. The CO concluded that the claimed costs were
“fraudulent or false” because Nauset had been under in-
vestigation by several federal agencies.’® In denying the
government’s motion to dismiss, the Board held that
whether the claims involved fraud was not operative to
resolve the jurisdictional matter before it, but rather the
Board found the essential fact was that two claims were
presented to the CO and she declined to issue a decision
on those claims.’! The Board, in essence, concluded that
whether there was fraud was irrelevant—the contractor
appealed based on the CO’s continual delays in deciding
its claims, and the CO’s later decision that she could not
decide Nauset’s claims could not retroactively remove ju-
risdiction from the Board.”

Mountain Movers/Ainsworth-Benning, LLC* involved
another attempt by a CO to retroactively invalidate a
COFD based on contractual issues based on a later sus-
picion of fraud. Approximately two months after a con-
tractor’s timely appeal, the CO rescinded his final deci-
sion after discovering purportedly fraudulent statements
made by the contractor years eatlier. The government
moved to dismiss claims for lack of jurisdiction based on
the CO’s rescission of the COFD. In denying the govern-
ment’s motion, the ASBCA noted that (1) the COFD
found partial merit in the contractor’s claim and there-
fore it was not based on fraud, and the ASBCA retains
jurisdiction over a COFD that resolves a claim on a basis
other than fraud; (2) the COFD could not have been
based on fraud because the CO contended he was un-
aware of the purported fraud at the time he issued his
final decision; and (3) once the ASBCA obtained ju-
risdiction over the appeal, the CO could not divest the
Board of jurisdiction by issuing a new decision purport-
ing to rescind the prior one.**

Should a CO Issue a Decision Despite a Suspicion of Fraud?
The aforementioned cases (with the exception of Moun-
tain Movers) involve situations where the CO declined
to issue a COFD due to perceived evidence of fraud,
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either in the claim or elsewhere in the performance

of the contract. But where does that instruction come
from? In a concurring opinion in Widescope, Judge Mar-
ian E. Sullivan analyzed the propriety of a CO’s refus-

al to issue a final decision over suspected fraud, writing
that although the Board has noted that the phrases from
the FAR “authority to decide” and “any claim involving
fraud” suggest a prohibition on the CO from issuing any
decision, this limitation would conflict with the CDA
requirement that a CO issue a decision on all claims sub-
mitted.” Rather, Judge Sullivan wrote that FAR 33.210
“can be read narrowly to eliminate a contracting officer’s
ability to issue a decision that does anything more than
deny a claim involving fraud (i.e., settles, compromises,
pays, or otherwise adjusts a claim).”

Beyond the conflict between the CDA and the FAR,
Judge Sullivan noted the reasoning in Savannah River,
where the CO refused to issue a decision, creates the pos-
sibility that a CO will never act upon a claim, allowing
the claim to stall indefinitely, which would be “an unten-
able result, given the administrative review mechanism
of the CDA " Although the COs in both Widescope
and Savannah River properly referred the suspected fraud
per the instructions of FAR 33.209, Judge Sullivan noted
that the rationale in Savannah River would still prevent
a CO from issuing a decision. Rather, “[t]he contracting
officer had an obligation to issue a decision on the claim,
despite the suspicion that it involved fraud, and the con-
tracting officer had the authority to deny the claim.”*®

In sum, whether the Board will maintain jurisdic-
tion over a deemed denial, where the CO has declined to
issue a final decision, involves a fact-intensive inquiry. If
the CO does not issue a COFD on the basis of suspected
fraud in the claim, the Board will maintain jurisdiction
of an appeal on a deemed denial basis (Widescope), un-
less DOJ had previously initiated a fraud action (Savan-
nah River). Similarly, if the CO does not issue a COFD
on the basis of suspected fraud in the performance of the
contract (not the claim), the Boards will maintain juris-
diction over the claim so long as it need not make fac-
tual findings of fraud to decide the claim (Tetra Tech). Fi-
nally, the ASBCA will maintain jurisdiction over a valid
appeal from a COFD or a deemed denial where the CO,
who said nothing prior to the appeal, subsequently tries
to assert that he had no authority to decide the claim be-
cause of suspected fraud (Nauset Construction), or where
the CO tries to rescind the COFD for the same reason
(Mountain Mowers). In those instances, where no suspect-
ed fraud is raised by the CO until after the Boards have
taken jurisdiction, the CO cannot divest the Boards of
jurisdiction—however, as discussed below, the govern-
ment may use other means to defeat jurisdiction through
the assertion of affirmative defenses of fraud.

CO Issues Final Decision Even Where There Is Evidence

of Fraud in the Claim
Where the CO suspects fraud in the claim and proceeds
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to issue a final decision, another series of decisions have
arisen with respect to the Board’s jurisdiction. The Fed-
eral Circuit has long held that a contacting officer’s final
decision is not automatically invalid even if the CO cites
fraud as a ground upon which to terminate a contract or
deny a contractor’s claim. In Daff v. United States, the
contractor filed suit seeking the payment of convenience
termination costs.” The government alleged as an affir-
mative defense that the contractor’s claims were barred
by fraud and illegality, and then asserted a counterclaim
for unliquidated progress payments under the contract
and a second counterclaim under the FCA.%®

Following a trial on the merits, the COFC awarded
unliquidated damages to the government and imposed
upon the contractor a civil penalty and treble damages
under the FCA.#* On appeal, the contractor argued that
the court lacked jurisdiction over both its claims and the
government’s counterclaims because the CO lacked the

The Boards have also maintained
jurisdiction over appeals where the
government raised an affirmative
defense that a contract was
void due to fraud in contract

formation, i.e., void ab initio.

authority to issue a termination decision based upon al-
legations of fraud.* The Federal Circuit, however, deter-
mined that the court had jurisdiction, explaining that
the CO “stated two separate and distinct reasons for the
default termination” (1) delivery by the contractor of de-
fective hardware “as a result of solderers who worked on
the contract not having received ‘the minimum required
level of training,” thereby resulting in a failure on the
part of the contractor to perform in accordance with the
requirements of the contract, and (2) alleged falsification
by the contractor of required records related to the certi-
fication of the solderers.”

Rather than justify contract termination based sole-
ly upon fraud grounds, the contracting officer “set forth
a ground for the termination that the contracting officer
was authorized to assert, i.e., failure to perform according
to the terms of the contract.** Thus, while the CO dis-
cussed fraud as a ground for default termination, the CO
ultimately set forth a separate reason based wholly upon

14 The Procurement Lawyer Winter 2022

the contract itself, for the default termination. As such,
the contracting officer issued a valid termination decision.

In Green Dream Group,® the appellant claimed costs
after the contract—for training Iragi nationals and road-
building in Irag—was terminated for convenience short-
ly after award. After the contractor submitted its ter-
mination settlement proposal, the CO issued a COFD
allowing certain costs but denying others as false claims.
The Board ultimately awarded appellant $925,214 plus
interest for equipment rental despite the government’s al-
legations that appellant had falsified invoices that were
submitted both to the contracting officer and to the
Board as evidence.* The Board held that it could not
consider the government’s allegations because “[wle lack
jurisdiction over whether appellant submitted false docu-
ments in support of its claim.”

By taking jurisdiction in this manner, the Board re-
solved the challenge to authenticity of invoices in ap-
pellant’s favor while avoiding a direct ruling on the au-
thenticity of the invoices.*” While the government also
raised fraud as an affirmative defense, the Board’s deci-
sion never addressed the government’s argument. Earlier,
the Board had denied the government’s motion to dis-
miss the appeals for lack of jurisdiction, where the gov-
ernment had asserted that appellant was not the same
party that signed the contract.*® Although the Board ad-
dressed the parties’ arguments regarding the English uses
of the appellant’s name, the Board did not address the
evidentiary issue that the corporate name in Arabic on
the document proffered as appellant’s certificate of in-
corporation was not the same Arabic name (i.e., not the
same Arabic words) as the Arabic corporate name on the
subcontracts submitted with the claim.*

Recent BCA cases have also distinguished between
a COFD denying a claim for multiple reasons, includ-
ing suspected fraud. In Protec GmbH,* the CO issued
a COFD addressing the contractor’s claims regarding
CPARS evaluations and unpaid invoices, correcting one
error in the CPARS evaluation but otherwise denying
the claims. The COFD did not state that it was denying
the claim based upon a suspicion of fraud, or even men-
tion fraud or false statements. The government moved
to dismiss for lack of jurisdiction on the basis that the
CO lacked authority to issue the final decision because
the CO knew that appellant was under investigation for
fraud at the time the COFD was issued. The government
pointed to an eatlier email from the contracting officer’s
representative (COR) to the CO raising concerns that
Protec had (1) invoiced for work not performed; (2) uti-
lized unauthorized and unqualified personnel, and mis-
represented that qualified personnel performed the work;
and (3) submitted supporting documents that contained
false information.

Moreover, the COR also reported his suspicions to the
Army Criminal Investigation Command (CID), who for-
warded its findings to the CID Major Procurement Fraud
Unit. The government represented to the Board that the
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criminal fraud investigation was active. The ASBCA
denied the government’s jurisdictional challenge, find-
ing that the COFD was grounded “exclusively in dis-
puted contract issues . . . [and was] not based upon—Iet
alone solely based upon—a suspicion of fraud. . . .” The
ASBCA further confirmed that a COFD is only invalid
if it is based solely upon a suspicion of fraud.” Unlike in
Daff, the ASBCA noted that, at most, the COFDs could
be read as citing facts similar to those in the report relied
upon in the CID report. However, the Board held that
“[t]lhe mere fact that there is an ongoing criminal inves-
tigation which encompasses events which were the basis
for the contracting officer’s decision being appealed is
not enough to divest us of jurisdiction.”>

The ASBCA revisited this topic in Sand Point Serws.,
LLC,> where a CO issued COFD stating in part that
claims for different site conditions and constructive
change appeared fraudulent, but also set forth contrac-
tual reasons for denying the claims. However, the CO
did not refer the matter to the agency official for investi-
gation. In denying the government’s jurisdictional chal-
lenge, the ASBCA held that the CO’s assertion that the
claims involved fraud was undermined by the CO’s fail-
ure to refer the matter for investigation.>* Further, the
COFD was not based solely upon a suspicion of fraud,
nor did the Board have to make factual determinations
of fraud to resolve these appeals; that is, the Board did
not have to determine whether any incorrect statements
were made knowingly and with the intent to deceive.”

Government Affirmative Defenses Involving Fraud
Once a contractor has appealed a valid COFD denying
its claim to either the Boards or the COFC, the govern-
ment may raise fraud as an affirmative defense or as a
government counterclaim. However, the viability of the
government’s fraud allegations depends in part on the
forum selected by the contractor and the source of the
facts supporting the fraud.

Although it is generally understood that the BCAs do
not have jurisdiction of affirmative government claims
of fraud, the ASBCA will nonetheless take jurisdiction
of government affirmative defenses of fraud in certain cir-
cumstances. Thus, pleading an affirmative defense of
fraud, per se, does not require the Board to dismiss, rath-
er than decide, an appeal.’® Such an option permits the
government to defend against appeals by asserting that
the contractor has committed fraud in the formation or
performance of the contract, or in the contractor’s prepa-
ration and submission of its claim.

Fraud Determined by Court of Competent Jurisdiction
Where the government has asserted an affirmative de-
fense of fraud based on the finding of another tribunal,
i.e., a court of competent jurisdiction, the ASBCA will
maintain jurisdiction over the appeal. In these scenari-
os, the ASBCA takes the position that it does not have
to make any factual findings of fraud, but rather can
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rely on the findings of another court to deny the claim.
The Federal Circuit reviewed the ASBCA’s jurisdiction
over an affirmative defense of fraud in Laguna Construc-
tion Co. v. Carter.’” Laguna Construction Company was
awarded a government contract in 2003 to perform work
in [raq. After completion, Laguna sought reimburse-
ment of past costs, a portion of which the government
denied. Laguna sued the government for these costs at
the ASBCA.. Notably, during the pendency of its appeal,
Laguna’s project manager pleaded guilty to conspiracy to
pay or receive kickbacks in violation of 18 U.S.C.

§ 371, to conspiracy to defraud the United States, and to
violations of 41 U.S.C. § 53 (now codified at 41 U.S.C.
§ 8702), the Anti-Kickback Act.” Following the guilty
plea, the Board permitted the government to amend its
answer to add the affirmative defense of fraud.”

The Federal Circuit held on appeal that, consistent
with Board precedent,® where the Board lacks jurisdic-
tion over the underlying fraud actions—here an Anti-
Kickback Act claim—the Board can maintain jurisdic-
tion over a separate affirmative defense involving that
fraud, as long as it avoids factual determinations regard-
ing the underlying fraud.® Here, the project manager’s
criminal conviction established the element of fraud.
Therefore, the Federal Circuit held that the Board prop-
erly exercised jurisdiction over the government’s affirma-
tive defense. Subsequently, the ASBCA has denied gov-
ernment affirmative defenses of fraud that lack a finding
of fraud by another court.”

Fraud in Contract Formation—Void ab Initio

The Boards have also maintained jurisdiction over ap-
peals where the government raised an affirmative de-
fense that a contract was void due to fraud in contract
formation, i.e., void ab initio. In such instances, the
Board has maintained that where the contract was pro-
cured by fraud, it never existed in the first place and thus
no claims can be filed under it.

In International Oil Trading Co.,** International Oil
Trading Co. (IOTC) appealed from the denial of claims
for fuel delivered to the government in Iraq under two
contracts. The government asserted an affirmative de-
fense of fraud alleging that IOTC principals had bribed
the head of a Jordanian intelligence agency “to assure that
IOTC would not have effective competition for the con-
tracts.”* The government maintained that “[t|he contracts
were obtained by and tainted by bribery and fraud, and
hence are void ab initio and IOTC cannot recover on its
claims.”® IOTC moved to strike the government’s defense,
suggesting that the CDA barred the Board from entertain-
ing the government’s defense. The Board disagreed, con-
cluding that the Board’s statutory bar to considering fraud
claims did not extend to an affirmative defense that the
contract is void ab initio under the common law for taint
of fraud or bribery in its formation.*

During the pendency of the dispute, the Federal Cir-
cuit issued Laguna.” IOTC then filed a new motion
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contending that Laguna abrogated the Board’s prior rul-
ing by forbidding the Board from deciding the facts rel-
evant to the defense. However, the Board denied the mo-
tion, stating that “Laguna did not purport to recalibrate
the legal landscape and abrogate the Board’s prior ruling
here permitting the government’s affirmative defense to
proceed.”® In addition, the Board noted that “Laguna said
nothing to restrict the Board’s power to determine the va-
lidity of a contract when the government alleges that it is
void ab initio due to fraud or bribery in its acquisition.”®

The federal contracting community closely follows
the ASBCA fraud decisions in order to understand how
the ASBCA determines when a contract was procured
via fraud. On one hand, the ASBCA has relied on the
convictions from a court of competent jurisdiction.”
However, where there is no prior court conviction to rely
upon, the ASBCA has resorted to various standards of
proof of fraud to find the contract void.”

Fraud in Preparation of Claim or Performance of Contract
The ASBCA will allow the government to assert an af-
firmative defense of fraud in the claim or in the perfor-
mance of the contract, despite having no clear proof of
the fraud. In Environmental Safety Consultants, Inc.,” the
ASBCA denied a contractor’s motion to dismiss a gov-
ernment affirmative defense of fraud in which the gov-
ernment alleged that the contractor had intentionally
commingled contract costs with claimed amounts. Al-
though the ASBCA acknowledged it had no jurisdiction
over criminal or civil fraud, the Board retained jurisdic-
tion on the basis that “[t]he allegation of fraud in this
appeal is not a Government claim asserted as the Gov-
ernment’s own right, but a response which raises a de-
fense to appellant’s claim for a quantum recovery.”” The
ASBCA further held that “[tlhe Government’s defense
places in issue the amount of out-of-pocket expenses and
legal obligations to appellant’s subcontractors, suppliers,
employees or others that could constitute recoverable
costs” and was thus relevant to the merits of the contrac-
tor’s claim.”™ Thus, the Board here remained willing to
consider the authenticity of the evidentiary support for
amounts claimed, in a way the Board would not in its
later decisions in Green Dream Group.

In AAA Engineering & Drafting, Inc.,” the ASBCA
retained jurisdiction over an affirmative defense where
there was no evidence of fraud in the inception of the
contract, but evidence of fraud perpetrated during its
performance. The ASBCA adopted its prior holding that

Movant’s primary contention is that the termination claim
submitted by Nexus . . . is fraudulent and, therefore, we have
no jurisdiction to entertain this appeal. This contention is
incorrect. We clearly have jurisdiction under the [CDA] . . .
to decide the dispute concerning appellant’s entitlement to
termination costs. . . . That fraud may have been practiced in
the course of negotiations for settlement of those costs . . .
does not deprive us of jurisdiction under the CDA.

16 The Procurement Lawyer Winter 2022

Ultimately, the Board held that the government’s
defense of fraud was valid and denied the appeals on
grounds of public policy—that a contractor should not
receive an equitable adjustment under a contract taint-
ed by fraud. A series of ASBCA cases have similarly re-
tained jurisdiction over a government affirmative defense
asserting fraud.”

Conclusion

These cases show that issues of fraud present a particu-
lar challenge for the BCAs and COs alike. The ASBCA
faces this issue more frequently, likely due to the in-
creased opportunities for fraud with foreign appellants
who, as a practical matter, operate largely outside of U.S.
fraud jurisdiction.”™ The international aspect of these
overseas claims also presents special evidentiary chal-
lenges, such as difficulties in revisiting locations, collect-
ing documents, and locating witnesses; documents that
require translation; and witnesses who may not be able
to be deposed or testify without an interpreter. Howev-
er, even acknowledging these challenges, there remains
considerable uncertainty—and, indeed, inconsistency—
in the BCASs’ decisions about jurisdiction and fraud. At
this point, Congress should step in and clarify and align
both the obligations of a CO who identifies some evi-
dence of fraud as well as the BCASs’ jurisdiction to con-
sider that evidence. At the very least, the government—
who is guarding taxpayer dollars—should be on equal
footing with the appellant. <P
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