Rule 12(e): What Is It Good For? Absolutely Nothing
[bookmark: _GoBack]Law360, New York (March 29, 2013, 10:12 AM ET) -- The recent evolution of case law governing the standard for Rule 12(b)(6) motions to dismiss reveals that Rule 12(e) serves no practical purpose in modern pleading practice. The gateway to the federal courts is a complaint containing a “well-pleaded” claim. Rule 8(a) of the Federal Rules of Civil Procedure requires a plaintiff to provide in his complaint “a short and plain statement” that shows “that the pleader is entitled to relief.”[1]

Generally, it is not difficult for a plaintiff to plead a claim properly. Despite this apparently relaxed standard, Rule 8(a) is not toothless, and if a plaintiff fails to satisfy the rule’s pleading requirements a defendant may seek to enforce the rule in the variety of methods. Two of those methods are pertinent here. First, a defendant can move under Rule 12(b)(6) to dismiss the complaint for failing “to state a claim upon which relief can be granted.” Second, the defendant can rely on the lesser-known Rule 12(e) and file a motion seeking a “more definite statement.”

Courts decisions interpreting Rule 12(b)(6) and Rule 12(e) have essentially rendered the latter useless. Rule 12(e) states that a defendant may move for a “more definite statement” of the plaintiff’s claims when the allegations are so “vague or ambiguous” that the defendant is prevented from “reasonably prepar[ing] a response.”

In Swierkiewicz v. Sorema NA, the Supreme Court of the United States explained that, when moving for a “more definite statement,” a defendant must show that the plaintiff failed to detail its “allegations in a manner that provides sufficient notice.” The Supreme Court echoed the importance of “notice” five years later when it re-evaluated the standard applied to Rule 12(b)(6) motions to dismiss. Specifically, in Bell Atlantic Corp. v. Twombly and its progeny, the court ruled that courts must grant a motion to dismiss if the complaint fails to provide the defendant “fair notice” of the claim through sufficient “[f]actual allegations [that] raise the right to relieve above the speculative level.”

Put another way, the standard of review to be employed — per Swierkiewicz — when analyzing motions for “more definite statements” under Rule 12(e), and the standard of review to be employed — per Twombly — when analyzing motions to dismiss under Rule 12(b)(6), are essentially identical. In both instances, “notice” falls front and center. And by placing “notice” at the center of both analyses, the Supreme Court effectively has stated that Rule 12(e) motions have been supplanted by Rule 12(b)(6) motions to dismiss, thereby rendering Rule 12(e) irrelevant.

Motions To Dismiss Under Federal Rule 12(b)(6): A “Plausible” Claim Requires “Fair Notice”

Much ink has been spilled over the Supreme Court’s decision in Twombly and its subsequent companion cases, Erickson v. Pardus and Iqbal v. Ashcroft, as well as the court’s reinterpretation in those cases of the standard governing Rule 12(b)(6) motions to dismiss. Thus, the court’s decisions will be recounted here with an eye toward brevity. In 1957, the Supreme Court held in Conley v. Gibson that “a complaint should not be dismissed” under Federal Rule 12(b)(6) “unless it appears beyond doubt that the plaintiff can prove no set of facts to support of his claims that would entitle him to relief.” As the court explained, the purpose of a complaint is not to develop facts, but only to give “the defendant fair notice of what the plaintiff’s claim is and the grounds upon which it rests.” The court continued, such “fair notice” is developed sufficiently through nothing more than the “short and plain statement of the claim” that Rule 8(a) requires.

Federal courts applied the Conley “no set of facts” standard for 50 years until the court revisited it in Twombly. Indeed, in Twombly, the court “retired” the Conley standard on the basis that it was long-misinterpreted, and replaced it with a new standard that requires plaintiffs to plead enough facts to show that their claims are “plausible.” To plead a “plausible” claim, the court explained, a plaintiff must plead “enough factual matter” to show that its “right to relief” is raised “above the speculative level.” The court stated that only then will the plaintiff satisfy Federal Rule 8(a) by providing “the defendant fair notice” of what the “claim is and the grounds upon which it rests” — the concept that formed the basis for the Conley court’s misplaced “no set of facts” standard.

Since its holding in Twombly, the Supreme Court has reaffirmed that “fair notice” was the determining factor as to whether a complaint should be dismissed for failing to plead a “plausible” claim. In Erickson, the court reiterated that a plaintiff need not provide “specific facts” in its complaint, but must provide enough factual substance to give “the defendant fair notice of what the ... claim is and the grounds upon which it rests.” And in Iqbal, the court relied on Rule 8(a) to explain that “where the well-pleaded facts do not permit the court to infer more than the mere possibility of misconduct, the complaint has alleged — but it has not ‘show[n]’ — ‘that the pleader is entitled to relief.’” “Notice,” then, now is the central tenet that governs all motions to dismiss brought under Rule 12(b)(6).

“Notice” And Rule 12(e)’s “More Definite Statement”

“Notice” also governs motions for “more definite statements” brought under Rule 12(e). However, the reliance of “notice” in the context of Rule 12(e) is not new. Rather, the Supreme Court explained the importance of “notice” for Rule 12(e) motions in Swierkiewicz — a decision that the Supreme Court announced five years before Twombly.
The text of Rule 12(e) is straight forward. The rule states: “A party may move for a more definite statement of a pleading to which a responsive pleading is allowed but which is so vague or ambiguous that the party cannot reasonably prepare a response.”

Nevertheless, motions for a “more definite statement” generally have been disfavored because of the delay that tends to stem from granting the motions; indeed, it had been “universally assumed” that a Rule 12(e) motion is proper “only when the pleading to which it is addressed is so vague that it cannot be responded to,” and that “the only information obtainable is that which is necessary to frame a responsive pleading.”[2] In Swierkiewicz, though, the Supreme Court interpreted Rule 12(e) so that the rule incorporated the concept of “notice.” As relevant here, the court stated that the rule contemplated circumstances where a “pleading fails to specify the allegations in a manner that provides sufficient notice.”

Rule 12(b)(6) and Rule 12(e): One And The Same

Based on this shared emphasis on “notice,” federal courts have, in essence, placed Rule 12(b)(6) motions to dismiss and Rule 12(e) motions for “more definite statements” on different sides of the same coin. One federal court explained that, if a complaint may survive a Rule 12(b)(6) motion to dismiss by “fairly notif[ying] the opposing party of the nature of the claim, a motion for a more definite statement should not be granted.’”[3] Conversely, courts further have concluded that a motion for a “more definite statement” should not be filed where a Rule 12(b)(6) motion to dismiss is warranted. As the Seventh Circuit stated:
[W]e have explained that often it is simpler to dismiss an unintelligible complaint with leave to file a new one so that plaintiff’s allegations are contained in only one document rather than two: the complaint and the more definite statement. ... Where the operative complaint cannot stand on its own — a confusing morass of legal theory and limited factual assertions — an addendum would only complicate matters.[4]

“More Definite Statements”: What’s The Point, Then?

To recap briefly: In Swierkiewicz, the Supreme Court stated that a motion for a “more definite statement” should be granted when a “pleading fails to specify the allegations in a manner that provides sufficient notice.” Five years later, the Supreme Court stated in Twombly that a complaint must be dismissed if it fails to provide a defendant “fair notice” of what the claim is and the grounds upon which it rests by providing insufficient factual details to support the claim asserted.

In a span of five years, then, the Supreme Court essentially conflated the standards for Rule 12(e) motions for “more definite statements” and Rule 12(b)(6) motions to dismiss. And lower federal courts responded, suggesting that Rule 12(b)(6) has subsumed Rule 12(e) by stating that a motion for a “more definite statement” should not be filed in lieu of a Rule 12(b)(6) motion to dismiss.

Given that Rule 12(e) motions historically have been frowned upon, one must ask what — if any — purpose the rule serves in today’s pleading regime. Strategically, it makes little sense for any defendant to file a motion for a “more definite statement” instead of a Rule 12(b)(6) motion to dismiss. After all, doing so would concede to the plaintiff a “second bite at the apple” to file a complaint that meets the requirements of the Rule 8(a) instead of moving to dismiss the complaint in its entirety for failing to satisfy the same standard.

Likewise, Rule 12(e) motions make little sense legally. In fact, they have the potential to result in confusing court rulings. For instance, if a court were to grant a defendant’s motion for a “more definite statement,” the court would effectively acknowledge that the complaint cannot survive the current Twombly pleading standard, and allow the plaintiff to introduce superfluous documents in an attempt to cure the deficiencies its original pleading. In this sense, the Seventh Circuit is correct: It is easier just to dismiss the complaint and allow the plaintiff the opportunity to replead — that is, if the plaintiff has sufficient basis to replead successfully.

It therefore may be best for litigants in federal courts to ignore Rule 12(e) completely and consider the rule supplanted by Rule 12(b)(6). Rule 12(e) offers no strategic or practical purpose in modern pleading practice. Instead, it merely is a curiosity: a rule that was rendered obsolete through the development of Supreme Court jurisprudence concerning the pleading standards of Rule 8(a) and the standards governing Rule 12(b)(6) motions to dismiss.
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[1] Federal Rule 8(a) applies to all “pleading[s] that state[] a claim for relief,” including an original claim [a complaint], counter-claim, cross-claim, or third-party claim. Likewise, Rule 12(e) applies to all “pleading[s] to which a responsive pleading is allowed.” For the sake of simplicity, this article will refer to the “pleading” only as “the complaint,” and the relevant parties as “the plaintiff” and “the defendant.”

[2] 5C Wright & Miller, Federal Practice and Procedure, §§ 1376-77, at 336, 340-44 (3d ed. 2004).

[3] Flentye v. Kathrein, 485 F. Supp. 2d 903, 911 (N.D. Ill. 2007) (quoting Wishnick v. One Stop Food & Liquor Store Inc., 60 F.R.D. 496, 498 (N.D. Ill. 1973)). 

[4] Griffin v. Milwaukee County, 369 F. App’x 741, 743 (7th Cir. 2010); see also Davis v. Ruby Foods Inc., 269 F.3d 818, 820 (7th Cir. 2001) (stating that, even under the more permissive Conley standard, “dismissal of a complaint on the ground that it is unintelligible is unexceptionable”). 
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