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Overview 
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Why Now 
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What Will We Cover? 

Investigation basics 

Responding to an investigation 

Common questions 

What can we do before the investigation?  
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Wage and Hour Division 

(Federal) 

Structure of Organization 

Coordination of Efforts 

Current Enforcement Efforts 

Who Are the Investigators? 

Who Are the Leaders? 
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The Fissured Workplace  

by David Weil  
(Current Administrator of Wage & Hour Division) 

 

A maid works at the San Francisco 

[BRAND] on Fisherman’s Wharf. The hotel 

property is owned by [OWNER], a lodging 

real estate company. The maid, however, 

is evaluated and supervised daily and her 

hours and payroll managed by 

[MANAGEMENT CO.], a national third-

party hotel management company. Yet she 

follows daily procedures (and risks losing 

her job for failure to accomplish them) 

regarding cleaning, room set-up, overall 

pace, and quality standards established by 

[BRAND], whose name the property bears. 
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Anatomy of an Investigation:  

The “Knock” at the Door 
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Anatomy of an Investigation:   
The Standard Information Request 

Names/Addresses of Owners and Officers 

Company Name 

Annual Dollar Volume 

Employee Data 

Payroll/Time Records 

1099 Information 

Sets Initial Conference 
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Anatomy of an Investigation:  
Background Work by Investigator 

Complaint 

Directed or Targeted 

8 



©2015 Seyfarth Shaw LLP 

Anatomy of an Investigation:  

Key Events 

What’s Involved in an Opening Conference? 

What Happens After the Opening Conference? 

When Do We Get Preliminary Findings? 

When is the Final Conference and What Does it 
Entail? 
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Anatomy of an Investigation: 

Potential Outcomes 

No Findings 

Back Wages 

Liquidated Damages 

Civil Money Penalties 

“Self-Audit” 

Expanded Investigation 
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Anatomy of an Investigation: 

Potential Outcomes 

Litigation Under 16(c) 

Notification of Employee Rights 
Under 16(b) 

16(b) Litigation 
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Anatomy of an Investigation: 

The Forms 

WH-56 

WH-58 

Settlement 
Agreements 

Compliance 
Agreements 

Consent 
Judgments 
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Anatomy of an Investigation: 

The Forms 
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FORM WH-56 
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Anatomy of an Investigation: 

The Forms 
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Form WH-58 
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Anatomy of an Investigation:  

Options for Resolution 

• Timing 

• Process 

• Communications 

• Un-located employees 

Pay  

• Options 

• Timing 

Escalate  

• Options 

• Timing  

Contest 

Do Nothing 
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Responding To An Investigation 

• Develop escalation process 

• Notify front-line personnel about what to 
do if contacted 

• Make sure posters are posted 

• Develop understanding of baseline 
practices at all locations 

• Consider implementing best practice 
model of pay, timekeeping, and exempt 
classification 

• Consider building a “Wage & Hour Task 
Force” comprising legal, HR, and Payroll 

Pre-Work 
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Responding To An Investigation 

• If initiated by letter 

 

• If initiated by surprise onsite 

First Steps 
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Responding To An Investigation 

• Information to review 

• List of jobs, exemption status, and 
compensation levels 

• Samples of pay records, time records, 
and time-punch / time cards 

• Clock and time / pay computation rules 
(e.g., rounding, grace periods, meal 
break deductions, commission / 
incentive payment calculations)  

• Supervisory hierarchy (looking to see if 
supervisors actually have enough direct 
reports, etc.) 

• Walk the facility (where are the time 
clocks?  where do employees park?  
where are the break rooms?) 

First Steps 
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Responding To An Investigation 

• What to expect 

• What information to provide and how 

Opening 
Conference 

• Sampling 

• Facilitate don’t impede 

Response to 
Document 

and 
Information 
Requests 
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Responding To An Investigation 

• What to expect 

• What to do about nonexempt employees 

• What to do about exempt employees 

• What’s happening outside the business? 

Response 
to Request 

to 
Interview 

20 



©2015 Seyfarth Shaw LLP 

Responding To An Investigation 

Closing/Final Conference 
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Responding to Preliminary 
Conclusions 
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Special Considerations: 

Multiple Locations 

Businesses with multiple locations should notify all locations 
of the possibility that an investigation will occur and of what 
to do if one does.  A simple message will suffice for now: “It 
is possible that a representative from the U.S. Department of 
Labor’s Wage and Hour Division will contact you about pay 
and timekeeping practices at your location.  If one does, 
please contact NAME at CONTACT INFO immediately.  If 
the representative appears unannounced at your location, 
please let them know that you cannot proceed without letting 
NAME know that he or she is there.  You should not provide 
the representative with information, documents, or access to 
employees before you coordinate with NAME.” 
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Special Considerations: 

Franchisors 

If you have franchise operations, you can let 
franchisees know that they might also be contacted by 
a Wage and Hour Division representative.  You should 
not direct them how to respond to the contact.  The 
simple message to franchisees is: “It is possible that a 
representative from the U.S. Department of Labor’s 
Wage and Hour Division will contact you about pay and 
timekeeping practices at your location.  If one does, 
please let us know.  It is your obligation to comply with 
federal and state wage and hour laws.  You should 
consider seriously whether to engage legal counsel to 
assist you with this investigation.” 

23 



©2015 Seyfarth Shaw LLP 

Special Considerations: 

Franchisees 

If you are a franchisee, you should let 
the franchisor know if you are 
investigated.  Please note that the 
investigator will almost certainly 
request a copy of your franchise 
agreement.  You should decide what 
your response will be to that request.” 
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Responding To An Investigation 
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Common Questions 

Must an investigation be initiated by an employee complaint?  Or can WHD initiate on 
its own? 

Can an employer refuse to allow an investigator on business property? 

Can I refuse to produce records? 

Do I have to immediately produce records / employees? 

Do I have to let an investigator interview my employees? 

Do I really need a lawyer?  
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Common Questions 

The investigator seems so nice.  Do I even need to worry?  (“She says she’s here as a courtesy 
to help educate us about the law.”) 

What can I or you, Ms. Attorney, do in advance of the interviews with those employees? 

Who should attend the opening conference? 

How much should I say at the opening conference? 

The investigator says he wants to interview a bunch of X employees.  He didn’t tell me who.  
How do I select who should be interviewed?  And what if they don’t want to be interviewed? 

Can a lawyer sit in on my managers’ interviews? 

Who can sit in on my non-managerial employees’ interviews? 

27 



©2015 Seyfarth Shaw LLP 

Common Questions 

What if my employees want legal representation (or the Company’s attorney) there? 

What if my unionized employees would like a union rep there? 

How long will it take for the investigator to complete investigation and reach a 
determination? 

Any chance the investigator will forget about my case and never reach a 
determination? 

Am I stuck with whatever decision the investigator makes? 

When will we see the investigator’s written determination? 
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Closing Tips 

When in doubt, reach out 

Stress cooperation, ease, assistance 

Always keep records of what you provide 

Remember that DOL’s servers cannot handle 
large volume 
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Questions 
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Contact Information 

Brett C. Bartlett 

1075 Peachtree Street, N.E., Suite 2500 

Atlanta, Georgia 30309-3958 

(404) 888-1875 

bbartlett@seyfarth.com 

 

Ronald J. Kramer 

131 South Dearborn Street, Suite 2400 

Chicago, Illinois 60603 

(312) 460-5560 

rkramer@seyfarth.com 

  

 Alex Passantino 

975 F Street, N.W. 

Washington, D.C. 20004 

(202) 828-3595 

apassantino@seyfarth.com 
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