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Legal Disclaimer

This presentation has been prepared by Seyfarth Shaw LLP for 

informational purposes only. The material discussed during this webinar 

should not be construed as legal advice or a legal opinion on any specific 

facts or circumstances. The content is intended for general information 

purposes only, and you are urged to consult a lawyer concerning your 

own situation and any specific legal questions you may have.

©2020 Seyfarth Shaw LLP. All rights reserved. Private and Confidential



©2020 Seyfarth Shaw LLP. All rights reserved. Private and Confidential 3

Speakers

Chantelle C. Egan

Labor & Employment

Partner

San Francisco

(415) 732-1106

CEgan@seyfarth.com

Elizabeth M. Levy

Labor & Employment

Partner

Los Angeles

(310) 201-1565

ELevy@seyfarth.com

Helen M. McFarland

Labor & Employment

Partner

Seattle

(206) 946-4923

HMcFarland@seyfarth.com

Timothy M. Hoppe

Labor & Employment

Associate

San Francisco

(415) 732-1144

THoppe@seyfarth.com

Shireen Y. Wetmore

Labor & Employment

Associate

San Francisco

(415) 732-1126

SWetmore@seyfarth.com



©2020 Seyfarth Shaw LLP. All rights reserved. Private and Confidential 4

Agenda

01 Overview: The Western States Pact Plan

02 Practical Considerations for Reopening

03
Returning to Business: Accommodations, Screening 

and Return to Work Determinations

04
New Public Accommodation Traps for Retailers and 

Other Businesses 

05
Avoiding Potential Wage and Hour Risks from 

Reopening

06
Compliance Tips & Traps Under the Families First 

Coronavirus Response Act (FFCRA)

07 Questions



©2020 Seyfarth Shaw LLP. All rights reserved. Private and Confidential 5

The Western 

States Pact
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The Western 
States Pact

• What unifies the Western States?

• No unified reopening plan for all states

• No specific timeline for individual states, though some have 

given suggested time frames for when decisions will be made

• Intent to base decisions on science and data, including the 

numbers of new cases, hospitalizations, and death, modeling 

data, and other factors
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Question 1 Have you reopened already?

Yes, fully

Yes, partially

No

We are essential and 

never stopped
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The Western 
States Pact: 
California

• March 19, 2020: First state to issue shelter in place 

order on March 19, 2020

– Essential businesses were allowed to remain open with 

social distancing

• April 28, 2020: 4 Stage reopening plan announced

• Current Status: Moved to early Stage 2 on May 8, 2020

– In addition to essential businesses, now allowing curbside 

retail, related logistics and manufacturing, office 

workplaces, limited personal services, outdoor museums, 

child care to open, subject to modifications and social 

distancing guidelines

– Restaurants are still limited to take/out delivery

– Local orders and variances allowed

• Up Next: Stage 3 – Reopening of “Higher Risk 

Workplaces” such as movie theaters, barbers, salons, 

and bars 
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The Western 
States Pact: 
Colorado

• March 26, 2020: Stay at Home Order announced

― Required employers to protect vulnerable individuals and to 

“strongly encourage” telecommuting and social distancing  

― Non-critical businesses were required to close

• April 24, 2020: Announces 3 level plan to reopen 

• Current Status: Moved to Level 2 on May 4, 2020

― The “Safer At Home Level” allows in-store, non-critical retail, 

personal services including barbers and salons, office-based 

businesses, non-critical manufacturing 

― Each are subject to specific occupancy and social distancing 

limitations

― Restaurants are still limited to take/out delivery

― Variances allowed with State approval

― Counties can implement stricter regulations

• Up Next: Level 3 – “Protect Our Neighbors” - Additional 

announcements expected on May 25 and June 1
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The Western 
States Pact: 
Nevada

• March 20, 2020: Non-essential businesses ordered 

closed 

• April 1, 2020: Stay at Home Order announced 

• April 30, 2020: The State announced 4 phases to 

reopen

• Current Status: On May 9, 2020, Nevada moved to 

Phase 1 of the state’s “Roadmap to Recovery,” allowing 

dine-in restaurants, barbershops, hair and nail care 

salons, offices, warehouses, auto dealerships, and in-

store retail. 

• Up Next: Unclear
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The Western 
States Pact: 
Oregon

• March 23, 2020: “Stay Home, Save Lives” Order.  Not as strict 

of a closure order as other states.  No designation of “essential 

businesses.”  Instead, certain types of businesses (e.g., 

bowling alleys, nail salons, amusement parks) were closed.  

Other businesses, including some retail, remained open with 

requirements for social distancing policies.  Restaurants were 

limited to delivery and pick up.  

• May 7, 2020: Governor announced 3 phases to reopen.  

Timing on phases to be determined by the governor, but 

individual counties can apply for approval based upon specified 

criteria.

• Current Status: 31 of 36 counties have been approved to be 

in Phase 1 as of May 15, 2020 (not the three largest counties 

that include Portland).

― Phase 1: Gatherings of up to 25 people are permitted, 

restaurants and bars, salons gyms, and malls can open.  

• Up Next: Phase 2 - Must have at least 21 days before Phase 2

(June 5, 2020 at the earliest)
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The Western 
States Pact: 
Washington

• March 23, 2020: “Stay Safe, Stay Healthy” Order

• May 4, 2020: 4 phase plan to reopen - Phase 1 began 

statewide.  Anticipate at least three weeks for each phase. 

• Current Status: Phase 1 - Outdoor recreation open (state 

parks, fishing, and golf), some businesses, including car 

washes, auto-boat sales, and “existing” construction.  Non-

essential retail now authorized to do curb-side pickup.  

• Up Next: Phase 2 (June 1, 2020?) 

― Some counties already approved for Phase 2.

― More outdoor recreation is allowed (up to 5 people outside of your 

family) 

― Opening remaining manufacturing, additional construction, in-

home/domestic services, retail (in-store purchases allowed with 

restrictions), real estate, professional services/office-based 

businesses (telework remains strongly encouraged), hair and nail 

salons/barbers, pet grooming

― Opening restaurants/taverns <50% capacity table size no larger than 

5 (no bar-area seating). Contact tracing initiative originally proposed 

for dining in restaurants.  Inslee recently removed that requirement. 
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Practical 

Considerations 

for Reopening
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Guidance for 
Reopening

California Standard for Reopening 

1. Perform a detailed risk assessment and implement a 

site-specific protection plan

2. Train employees on how to limit the spread of COVID-

19, including how to screen themselves for symptoms 

and stay home if they have them

3. Implement individual control measures and screenings

4. Implement disinfecting protocols

5. Implement physical distancing guidelines
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Employment 
Policies

• Determine new COVID-19 legal requirements (and 

applicable sunset provisions)

• Update employee handbook or other policies as 

necessary, in addition to crafting new COVID-19 

related policies and protocols  

• Communicate to employees

– Virtual distribution

– Remote training
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Question 2 Are you providing your returning 

employees with [check all that apply]:

Masks - Cloth

Masks - With filters

Masks - Surgical/Medical grade

Gloves

Personal Cleaning Materials (wipes, cleaning sprays, 

desktop equipment cleaners, etc.)

Company Childcare

Company-sponsored transportation or parking 

vouchers that you did not offer before

Boxed Lunches (that you did not offer before or in lieu 

of previous cafeteria-style offerings)

Other
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Social 
Distancing 
Protocols

• Social Distancing Protocols

– Reconfigure workspaces

– Adjust schedules 

– Building management

• Protective Equipment

– Face coverings

• Cleaning Considerations

– Handwashing

– Cleaning supplies and schedules

• Shared Supplies
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State 
Mandated 
Posters

Cal/OSHA COVID-19 General Checklist for Office Workspaces
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Local Posters

King County Steps to Minimize Risk of COVID-19
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Local
Posters

San Mateo County Face Covering Signs for 

Essential Businesses 
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Stay Informed, 
Be Prepared, 
Be Flexible

• Be prepared for the possible need for future employee 

layoffs and/or temporary furloughs or alternatives such 

as wage and hours reductions

• Be prepared in the event a large number of employees 

take sick time or other leaves

• Be prepared for another shutdown or a partial shutdown 

due to future government orders

– What will that look like the 2nd time around? 

– Second wave next fall?

• Have a good communication notification plan ready

– Update employee contact information

– Method for communicating quickly with the workforce

• Develop a media/PR strategy
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Returning to Business: 

Accommodations, 

Screening and Return 

to Work Determinations
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Question 3 Are you allowing some 

employees to elect to continue 

remote work for a longer period?

Yes, if they wish

Yes, if they have 

childcare needs

No, we need them 

back at work
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Returning to 
Business

Accommodations, Screening and Return to 

Work Determinations

• Selecting which employees to return to the office 

(and when)

– Pick your pod

– Accommodation needs? 

– Employees who refuse to return to work 

• Can they return? Fitness for duty and EEOC

guidelines
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Question 4 Are you requiring employee 

temperature checks before 

beginning work?

Yes, on site

Yes, employees must test 

at home 

Yes, by a third party 

(on or off site)

No
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Question 5 Are you requiring your employees 

to wear masks?

Yes, bring your own 

Yes, and we are 

providing them

No



vs.

Temperature Taking and Masks 

Temperature Taking

• Required or recommended?

• On or off site?

• In house or third party?

• Record keeping?

• Potential accommodation and 

wage and hour issues 

Masks

• State or local requirements or 

guidance?

• Reusable?

• Potential accommodation 

issues 

27
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New Public 

Accommodation Traps 

for Retailers and Other 

Businesses 
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Question 6 Will you screen your customers?

Yes

No
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Public 
Accommodation

• ADA applies to visitors and customers 

• “Legitimate safety requirement” defense  Permissible to 

impose legitimate safety requirements that are necessary for 

safe operation. Safety requirements must be:

– Based on actual risks, and 

– Not based on mere speculation, stereotypes, or generalizations 

about individuals with disabilities 

• ADA Compliance 

– Screening for COVID symptoms

– Social distancing protocols

 Accessible routes

 Waiting customers

 Face masks

 Medical conditions

 Lip reading
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Avoiding Potential 

Wage and Hour Risks 

from Reopening
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Question 7 Are you changing shift times to 

avoid overlap during 

lunches/breaks? 

Yes

No
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Question 8 Are you closing your 

break/lunch spaces?

Yes

No
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Wage Changes Reductions and Incentive “Hero” Pay

• Impact on classification

• Regular Rate considerations

• Notice requirements

• Minimum Wage and other requirements still apply
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Duty Changes Classification Back in Session?

• Remember the duties tests!

• Can changes to duties affect employee 

classifications?

• What if the shift is only temporary?
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Returning to 
Work

At Home or Back to the Office?

• What should I keep in mind for employees restarting 

remotely? 

• Any tips for returning employees to the office?
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Wage and Hour 
Considerations

Do I Need to Pay For That?

• Do your new policies and practices mean more 

compensable time? 

• What strategies will you implement to manage 

compensable time?

Give Me A Break! 

• Where should we go for lunch? 

• Wage/hour considerations for break time 

• Make time for local ordinances

• Reconfiguring work spaces and adaptive scheduling 

• Not just for social distancing!
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Compliance Tips & Traps 

Under the Families First 

Coronavirus Response 

Act (FFCRA)
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Families First 
Coronavirus 
Response Act 
(FFCRA)

• 500 or fewer employees, may apply for hardship 

exemption if under 50

• Employees are eligible for EPSL immediately upon hire

• DOL poster: email & intranet okay/no posting if 

not covered by FFCRA

• Schools that have moved to on-line learning are still 

considered closed

• This is NOT an additional 12 weeks of FMLA 

(employees start with whatever FMLA they have 

remaining, and subtract EFMLA from there)

• FMLA used for employee’s own serious health condition 

(even if because of COVID-19) is not paid (except for 

EPSL under FFCRA)
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Other Paid Sick 
Leave Laws

• Many local jurisdictions have attempted to fill the 

gaps left by FFCRA, results in a patchwork of laws

• State laws, e.g., California’s Food Sector Worker 

Order, Colorado, Nevada, Oregon, Washington

• Local Ordinances, e.g., Los Angeles (county and 

city), San Francisco, San Jose, Emeryville, 

Oakland, Seattle 
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Questions?
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Question 9 What is one creative solution your 

team has come up with so far to 

address return to business 

transitions?

Open Answer
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• Seyfarth’s COVID-19 Resource Center 

― www.seyfarth.com/covid19

• Sign Up For Seyfarth’s Latest COVID-19 Updates

― https://connect.seyfarth.com/33/48/landing-pages/rsvp-

blank---covid-19.asp?sid=blankform

• Seyfarth Post-Pandemic Recovery and Renewal

― https://www.seyfarth.com/services/practices/advisory/post-

pandemic-recovery-and-renewal.html

• Seyfarth COVID-19 Webinars on Demand 

― www.youtube.com/playlist?list=PLg0AI7yn7R3cVmPQJEu

TYilEffzrSgJdv

http://www.seyfarth.com/covid19
https://connect.seyfarth.com/33/48/landing-pages/rsvp-blank---covid-19.asp?sid=blankform
https://www.seyfarth.com/services/practices/advisory/post-pandemic-recovery-and-renewal.html
http://www.youtube.com/playlist?list=PLg0AI7yn7R3cVmPQJEuTYilEffzrSgJdv


Thank You!


