ss Seyfarth

HR FORUM: Specific
Employment Law
Updates and Trends in
New York and New Jersey

April 2023

Seyfarth Shaw LLP

“Seyfarth” refers to Seyfarth Shaw LLP (an lllinois limited liability partnership).
©2023 Seyfarth Shaw LLP. All rights reserved. Private and Confidential



Legal Disclaimer

This presentation has been prepared by Seyfarth Shaw LLP for informational
purposes only. The material discussed during this webinar should not be construed
as legal advice or a legal opinion on any specific facts or circumstances. The
content is intended for general information purposes only, and you are urged to
consult a lawyer concerning your own situation and any specific legal questions you

may have.
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 Who are they? The Department of Consumer and
Worker Protection (formally called the NYC Department
of Consumer Affairs) enforces the NYC Earned Safe and

NYC Department of Sick Time Act.

Consumer and * What else do they enforce? Enforcement of the NYC

Earned Safe and Sick Time Act represents the largest
portion of the agency’s enforcement work, but the
Department is also responsible for enforcing:

— The NYC Fair Workweek Law
— The NYC Atrtificial Intelligence in Hiring Law

Worker Protection

» Are they strict with enforcement? Yes, the Department is
very aggressive in its enforcement of the law and rarely
allows exceptions.
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» Written Policy: Ensure that your NYC Earned Safe and Sick Time
policy is up-to-date.

« Documentation: Keep copies of all documentation, including:
— Notice of Employee Rights

— Current and past NYC Earned Safe and Sick Time policies

Key Points and — Payroll records that show the date and time of each
Takeaw ays from instance of safe and sick leave and the amount paid for
such leave

Enforcement
Actions

— Payroll records that show the hours worked by each
employee each week

— Employment records that show the name, address, phone
number, start/end date of employment, rate of pay, and
whether the employee is exempt under the FLSA

* Be Proactive: Get Seyfarth involved early on in an
audit/investigation.
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Notice of Electronic Monitoring

» Effective May 7, 2022, employers must give written notice
to all employees at hiring if the employer engages in
monitoring or intercepting, by any electronic device or
system, any of an employee’s:

— Telephone conversations or transmissions.

Updates to New — Email or transmissions.

York New-Hire — Internet access or usage.
Notice and Postin g » The law also requires employers to obtain the employees'

Req uirements signed acknowledgment of receipt.
» Applicable to all private employers within the state,
regardless of size or entity type.

» Notice must also be provided more generally, in a
“conspicuous place” viewable by all employees.
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Updates to New York New-Hire Notice
and Posting Requirements

Veterans’ Benefits & Services Poster

» Effective January 1, 2023, all public and private New York
State employers with more than 50 full-time employees
are required to display the Veterans’ Benefits & Services
poster in a conspicuous place accessible to employees in
the workplace.

— Link to model poster can be found here.
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How Do We Handle Notice and Posting
Requirements in a Hybrid Environment?

 The U.S. Department of Labor (DOL) provided guidance
from the Wage and Hour Division (WHD) on complying
with its notice and posting requirements when employees
are working remotely:

— Continuous Postings

» Several statutes and their corresponding regulations administered
by WHD, such as the FLSA, and FMLA, require employers to “post
and keep posted” or require the posting of a notice “at all times”
and, thus do not permit employers to meet their notice obligations
through a direct mailing or other single notice to employees.

» |f a statute and its regulations require a notice to be continuously
posted at a worksite, in most cases, WHD will only consider
electronic posting an acceptable substitute for the continuous
posting requirement where (1) all of the employer’s employees
exclusively work remotely, (2) all employees customarily receive
information from the employer via electronic means, and (3) all
employees have readily available access to the electronic posting
at all times.
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How Do We Handle Notice and Posting
Requirements in a Hybrid Environment?

— Individual Notices

= Where particular statutes and regulations permit
delivery of notices to individual employees, the notice
requirements may be met via email delivery (or
another similar method of electronic delivery), only if
the employee customarily receives information from
the employer electronically.

» This is consistent with WHD’s existing regulations,
which permit electronic delivery of required
communications only where employees already
regularly use such electronic communications.
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How Do We Handle Notice and Posting
Requirements in a Hybrid Environment?

— Access

» |f an employer seeks to meet a worksite posting
requirement through electronic means, such as on an
intranet site, internet website, or shared network drive or

Upd ates to New file system posting, the electronic notice must be as

York New-Hire effective as a hard-copy posting.

Notice and Posti ng = As a practical matter, a determination of whether

R . affected individuals can readily see an electronic posting
equirem ents depends on the facts. For instance, the affected

individuals must be capable of accessing the electronic
posting without having to specifically request permission
to view a file or access a computer.

= Consistent with its existing regulations, WHD will not
consider electronic posting on a website or intranet to
be an effective means of providing notice if an employer
does not customarily post notices to affected employees
or other affected individuals electronically.

15



Ss Seyfarth

New York Sexual
Harassment Policy Update

Seyfarth Shaw LLP

“Seyfarth” refers to Seyfarth Shaw LLP (an lllinois limited liability partnership).
©2023 Seyfarth Shaw LLP. All rights reserved. Private and Confidential



New York Sexual Harassment Policy Update

o On April 11, 2023, the New York State Department of
Labor (“NYDOL") released updated versions of its sexual
harassment model policy and training materials.

— An employer that does not adopt the model policy must
ensure that the policy that they adopt meets or exceeds the
minimum standards set forth by the NYDOL in its model
policy.

— New York employers must still provide employees at the time
of hiring and annually during training with a copy of the policy.
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Policy Revisions

- a detailed explanation of gender diversity including
definitions of cisgender, transgender and non-binary
persons.

 additions to the legal standard:

— sexual harassment does not need to be severe or pervasive to
be illegal; it can be any harassing behavior that rises above petty
slights or trivial inconveniences;

New York Sexual - v;/]hetherdcon_duc% is considergtlj petty or Ecrg/ial will be vieweﬂ fLom
- the standpoint of a “reasonable victim of discrimination with the

Harassment Po | | Cy same protected characteristics.”;

Upd ate — intent “does not neutralize a harassment claim” and lack of intent

to harass is not a defense.

* an updated, non-exhaustive list of examples of sexual
harassment and retaliation; (repeated requests for dates, gift
giving, and asking employees to take on traditionally
gendered roles)

e a new emphasis on the remote workplace, stating that
harassing behavior can occur in virtual meetings, on
personal cell phone apps, and extends to virtual workspaces
and can include having such materials visible in the
background of one’s home during a virtual meeting.




Policy Revisions

- Additional language in the section regarding “Supervisory
Responsibilities” instructing supervisors to be mindful of the
impact that harassment and a subsequent investigation has on
victims.

 Brand new section on bystander intervention, which explains “five
standard methods of intervention” that can be used if employees
witness harassment or discrimination: (These are already likely

New Yo rk Sexu aI il?]e)i/%%;:g\c/)ﬁg.d) by your annual training, but now must be included

Harassment Poli Cy - Abystander can interrupt the harassment by engaging with

Updat the individual being harassed and distracting them from the
p ate harassing behavior;

- Abystander who feels unsafe interrupting on their own can
ask a third party to help intervene in the harassment;

- Abystander can record or take notes on the harassment
incident to benefit a future investigation;

- Abystander might check in with the person who has been
harassed after the incident, see how they are feeling and let
them know the behavior was not ok; and

- If a bystander feels safe, they can confront the harassers
and name the behavior as inappropriate.




Policy Revisions

. Include information on the state’s confidential hotline for
complaints of workplace sexual harassment,

. The new model policy adds a “Conclusion” section

New York Sexual stating that while the focus of the policy is on sexual
Harassment Policy

harassment and gender discrimination, the New York
State Human Rights Law protects against

Update discrimination in other protected classes. We have
always advised your policy in the past to include these
categories.
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New York Sexual
Harassment Policy

Update

Link to the new model policy
— The updated model policy can be found here.

The State’s model training video has also been updated.
— The new training video can be found here.

» The video meets all New York State training
requirements except for being interactive; however,
the New York Department of Labor provides
employers with a method for meeting this
requirement.
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The Highlights

Notice (Effective May 7, 2023)

The name of the temporary laborer

The name, address, and telephone number of: (a) the
temporary help service firm, or the contact information of
the firm’s agent facilitating the placement; (b) its workers’
compensation carrier; (c) the worksite employer or third-
party client; and (d) the Department of Labor and
Workforce Development

The name and nature of the work to be performed as well
as a description of the position and whether it will require
specialized training/equipment

The wages offered
The name and address of the assigned worksite

The terms of transportation/meals offered to the
temporary laborer, if applicable, and cost of the same

Length of Assignment
Amount of Sick Leave
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The Highlights (continued)

Rate of Pay/Equity

» The law provides that any temporary worker must be paid
the same average rate of pay and equivalent benefits (or
equivalent cash payment thereof) if the temporary worker
performs the same or substantially similar work on jobs
the performance of which requires equal skill, effort, and

responsibility, and which are performed under similar
working conditions.
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The Highlights (continued)

Elimination of Certain Deductions

» The law provides that any temporary worker must be paid
the same average rate of pay and equivalent benefits (or
equivalent cash payment thereof) if the temporary worker
performs the same or substantially similar work on jobs
the performance of which requires equal skill, effort, and

responsibility, and which are performed under similar
working conditions.
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 Whenever a temporary help service firm agrees to
send a person to work as a temporary laborer in a
designated classification placement, the temporary
help service firm shall provide the temporary
laborer, at the time of dispatch, a statement, in
writing in English and in the language identified by
the employee as the employee’s primary language,
containing over a dozen points of information

* In the event of a change in the schedule, shift, or
location of an assignment for a multi-day
assignment of a temporary laborer in a designated
classification placement, the temporary help
service firm shall provide notice of the change not
less than 48 hours in advance to the temporary
laborer, when possible

©2023 Seyfarth Shaw LLP. All rights reserved. Private and Confidential
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What Kind of Jobs Are Covered?

» “Designated classification placement” means an assignment of a
temporary laborer by a temporary help service firm to perform
work in any of the following occupational categories as
designated by the Bureau of Labor Statistics of the United States
Department of Labor:

— Other Protective Service Workers;
— Food Preparation and Serving Related Occupations;

— Building and Grounds Cleaning and Maintenance
Occupations;

— Personal Care and Service Occupations;

— Construction Laborers;

— Helpers, Construction Trades;

— Installation, Maintenance, and Repair Occupations;
— Production Occupations;

— Transportation and Material Moving Occupations;

— Any successor categories as the Bureau of Labor Statistics
may designate.

©2023 Seyfarth Shaw LLP. All rights reserved. Private and Confidential
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Who is In? Who is Out?

— Security Guards — Secretaries and Administrative
— Hairdressers, Hairstylists, and Assistants
Cosmetologists — Data Entry and Information
— Drivers/Sales Workers Processing Workers
— Cooks — Computer User Support Specialists
— Dishwashers — Software Developers
— Construction Trades — Librarians
— Bakers — Financial Clerks
— Butchers
— Machinists
— Welders

©2023 Seyfarth Shaw LLP. All rights reserved. Private and Confidential 28
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[The Temporary Worker Bill of Rights] is a bill that
IS l[imited in scope in terms of temporary workers
to those folks that are low waged primarily
Industrial warehouse workers, this is not a bill for
those that are viewing this that is your person
filling in at the reception desk or the person filling
In as an accountant during tax season.”

-Sen. Joseph Cryan on NJ Spotlight News ’ ’

rth Shaw LLP. All rights reserved. Private and Confidential
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Standard Issues

A Law Like “All Other(s)”
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» Personal Care and Service Workers, All Other (39-
9099)

— All personal care and service workers not listed
separately.

* Production Workers, All Other (51-9199)

— All production workers not listed separately. Excludes
“Packers and Packagers, Hand” (53-7064).

« Material Moving Workers, All Other (53-7199)

— All material moving workers not listed separately.
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What the Law Says

The Challenges of the New York Law
What the SOC Cautions Against

 Not Built For This: The SOC was designed solely for
statistical purposes.

— Cautions against use in any administrative, regulatory, or tax
program.

— Under the SOC system, workers are classified into occupations
based on their job duties, not their job titles.

— When workers in a single job could be coded in more than one
occupation, they should be coded in the occupation that requires
the highest level of skill (alternatively, the most time)

It is Intentionally Vague: If an occupation is not
included as a distinct detailed occupation in the structure, it
is classified in an appropriate “All Other” occupation. When
workers in a single job could be coded in more than one
occupation, they should be coded in the occupation that
requires the highest level of skill. If there is no measurable
difference in skill requirements, workers should be coded in
the occupation in which they spend the most time.
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Context Driven Analysis Required

« Example: IT Worker

» (Covered) 49-2011 Computer, Automated Teller, and Office
Machine Repairers:

» Repair, maintain, or install computers, word processing
systems.

* (Not Covered) 15-1232 Computer User Support
Specialists:

» Provide technical assistance to computer users. May
provide assistance concerning the use of computer
hardware and software, including printing, installation,
word processing, electronic mail, and operating systems.

©2023 Seyfarth Shaw LLP. All rights reserved. Private and Confidential
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Penalties

« Joint Liability

— Section 7 includes a joint liability provision.
Section 7 covers interference with permanent
placements, wage statement requirements, and
pay equity provisions.

— “If athird-party client leases or contracts with a
temporary help service firm for the services of a
temporary laborer in a designated classification
requirement, the third-party client shall be, with
the temporary help service firm, jointly and
severally responsible for any violation of this
section.”

— Important to review contractual provisions and
indemnification provisions.

— Review job descriptions and tasks and ensure
temporary workers are being paid appropriately.
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