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ADA Title Il Legal Developments
Affecting Public Accommodations
Owners and Operators

By Minh N. Vu

uring the past few years, a num-
Dber of legal developments have

occurred relating to Title III of
the Americans with Disabilities Act of
1990 (ADA), 42 US.C. § 12101 et seq.,
that affect owners and operators of pub-
lic accommodations facilities. Title I
of the ADA prohibits discrimination
against individuals with disabilities by
owners, operators, lessors, and lessees
of public accommodations facilities and
requires public accommodations facili-
ties to be accessible to such individuals.
This article provides some highlights of
those legal developments.

Minh N. Vu is a partner in the Washington,
D.C,, office of Seyfarth Shaw LLP,

Some Courts Prevent Owners
from Suing Architects and
Consultants for Designing

Noncompliant Facilities
Owners of commercial facilities and
developers of multi-family housing
should take note of an alarming trend:
some courts are not allowing owners
and developers to sue their architects
and consultants for designing facilities
that do not comply with the ADA and
the Fair Housing Act of 1968 (FHA),
42 U.S.C. § 3601 et seq., accessibility
requirements.

The most recent case on this sub-
ject is Rolf Jensen & Associates v. District
Court, 282 P.3d 743 (Nev. 2012). A casino
owner sued its ADA consultant under
its contract and state law after the

Department of Justice (DOJ) required
the owner to make more than $20 mil-
lion in retrofits to comply with ADA
requirements. The Nevada Supreme
Court dismissed the owner’s claims,
finding that allowing these claims to
move forward would frustrate the
objectives of the ADA. The court said
that allowing an owner to “completely
insulate itself” from liability for an
ADA or FHA violation by contract or
through state common law principles
would diminish an owner’s incentive
to ensure compliance. Rolf Jensen, 282
P.3d at 748. The court emphasized that
owners have a nondelegable duty to
comply with these statutes that cannot
be shifted to third parties. Although the
court did acknowledge that the ADA
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explicitly allows landlords and tenants
to allocate responsibility for viola-

tions among themselves, it viewed this
explicit exemption as further proof that
there was no congressional intent to
allow such allocation between owners
and architects or designers. The court
also noted that the consultant was not
immunized from liability but its liability
ran to disabled individuals and not to
the casino owner.

The U.S. Court of Appeals for the
Fourth Circuit reached the same conclu-
sion in Equal Rights Center v. Niles Bolton
Associates, 602 F.3d 597 (4th Cir. 2010).

In that case, a multi-family housing
developer sued the architect of 15 apart-
ment communities that needed more
than $2.5 million in retrofits to com-
ply with ADA and FHA requirements.
The Fourth Circuit dismissed all of the
owner’s claims against the architects
under the same theory that the Nevada
Supreme Court adopted. Federal dis-
trict courts in Maryland, Mississippi,
and Tennessee have also dismissed
claims by owners against their archi-
tects and applied the same rationale.
See United States v. The Bryan Co., No.
3:11-CV-302-CWR-LRA, 2012 WL
2051861, at *5 (S.D. Miss. June 6, 2012);
Equal Rights Ctr. v. Archstone Smith Trust,
603 F. Supp. 2d 814, 824 (D. Md. 2009);
United States v. Murphy Dev., LLC, No.
3:08-0960, 2009 WL 3614829, at *2 (M.D.
Tenn. Oct. 27, 2009).

Although courts in many jurisdic-
tions have yet to address this issue,
property owners may want to rethink
how they draft their architectural or
ADA consulting contracts in light of the
Rolf Jensen/Equal Rights Center cases. The
primary rationale for rejecting the own-
ers’ claims in those cases was the fact
that enforcing the owners’ contractual
rights would shift all responsibility for
noncompliance to architects or consul-
tants. Thus, alternative provisions that
would require design professionals to
share in the responsibility of a noncom-
pliant design, rather than assume all of
it under a full indemnification provi-
sion, might give owners more options
for recourse.

These disturbing court decisions
also make clear that property owners
cannot passively rely on their design
professionals to get it right. After all, if
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all architects knew how to design to the
federal accessibility standards, there
would be no successful ADA Title Il
lawsuits concerning noncompliant pub-
lic accommodations facilities built after
1993. In reality, the level of understand-
ing of federal accessibility requirements
among design professionals varies
greatly. Thus, it is important for own-
ers to be proactive about accessibility
issues. Designating a point person to
oversee accessibility compliance for an
entire project, asking the right questions
to make sure accessibility is being con-
sidered, having plans reviewed by an
independent and reputable accessibil-
ity specialist, and conducting as-built
accessibility inspections as soon as the
project is completed are some of the
ways to achieve this result. Doing noth-
ing on the front end may prove to be
quite—unexpectedly—costly on the
back end.

Do Web Sites and Mobile
Applications Need to Be
Accessible to Persons with
Disabilities?

Businesses have increased their reliance

on technology to deliver their goods
and services to customers, resulting in

a corresponding increase in complaints
by individuals with disabilities that
much of the technology is not accessible
to them. For example, many blind indi-
viduals use screen reader software to
access web sites, but the web sites must
be designed and coded in a manner
that works with this software. Like-
wise, the operating systems for Apple
and Android mobile devices have built-
in screen reader software, but mobile
applications must be designed to be
compatible.

Litigants seeking to make web sites
and mobile applications accessible usu-
ally rely on the ADA’s requirement that
public accommodations must provide

“auxiliary aids and services” that “may

be necessary to ensure that no individ-
ual with a disability is excluded, denied
services, segregated or otherwise
treated differently than other individu-
als.” 28 CER. § 303(a). The revised ADA
Title I regulations issued on Septem-
ber 15, 2010, expanded the definition of
the term “auxiliary aids and services”
to include “accessible electronic and
information technology.” Web sites and
other technologies such as mobile appli-
cations would fall under this general
category. Id. § 303(b)(1) & (2).

In 2010, the DOJ stated its position
that web sites of public accommoda-
tions are covered by Title III of the
ADA and that they must be either (1)
accessible or (2) the goods and ser-
vices available on the web site must
be provided in an alternative man-
ner that affords “an equal degree of
access.” Nondiscrimination on the
Basis of Disability; Accessibility of Web
Information and Services of State and
Local Government Entities and Public
Accommodations, 75 Fed. Reg. 43,460,
at 43,466 (July 26, 2010). DOJ made this
pronouncement even though it had not
issued regulations setting forth the tech-
nical standards defining an “accessible”
web site. Proposed regulations are
expected to be issued this year. In the
meantime, DOJ filed its first enforce-
ment suit over an inaccessible web site
at the end of 2013 against a leading
tax return preparation company. See
National Fed'n of the Blind v. HRB Digi-
tal LLC, No. 1:13-cv-10799-GAO (D.
Mass). The parties entered into a con-
sent decree in March 2014 that includes
a requirement for accessible web sites
and mobile applictions in addition to
civil penalties and damages.

Court decisions on the issue of
whether web sites of public accommo-
dations are covered by Title I1I of the
ADA generally fall into two catego-
ries. Courts deciding cases involving
web sites of public accommodations
that have a physical place of business
for customers have held that Title III of
the ADA covers the web sites. The cir-
cuits do not agree, however, on how
web sites of businesses with no physical
presence should be treated.

In the Ninth Circuit, a web site must
have a nexus to a physical location for



it to be covered under Title I1I of the
ADA. In National Federation of the Blind

v. Target Corp., 452 F. Supp. 2d 946, 953
(N.D. Cal. 2006), the district court held
that Target's retail web site is a cov-
ered “place of public accommodation”
because there was a “nexus” between
the web site and Target’s brick and mor-
tar stores. Target settled the case shortly
after this decision. In recent years, eBay
and Netflix were both able to dismiss
cases brought in California federal court
challenging the accessibility of their
web sites on the theory that the sites
had no nexus to a physical location. See
Earll v. eBay Inc., No. 5:11-CV-00262-E]D,
2012 WL 3255605 (N.D. Cal. Aug. 8,
2012); Cullen v. Netflix, Inc., 880 F. Supp.
2d 1017 (N.D. Cal. 2012).

Unlike the Ninth Circuit, the First
Circuit does not require that a web site
have a nexus to a physical location to be
a covered public accommodation. Thus,
in 2012, a Massachusetts district court
held in National Ass'n of the Deaf v. Net-
flix, 869 E. Supp. 2d 196, 202 (D. Mass.
2012), that Netflix's web-only video
streaming business, “Watch Instantly,”
is a “place of public accommodation”
covered under Title Il of the ADA,
even though this web site has no néxus
to any physical place of business. The
case settled shortly after the ruling.

To date, no court has issued a deci-
sion on the question of whether a public
accommodation’s mobile application is
covered by Title III of the ADA.

Perhaps recognizing that litigating
the accessibility of a web site or mobile
application can be expensive and com-

. plicated, many high-profile companies
have entered into agreements with
federal and state agencies and advo-
cacy organizations in which they have
committed to make their web sites and
mobile applications accessible. The
access standard usually referenced in
these agreements is the Website Content
Accessibility Guidelines (WCAG) 2.0
Level AA. The WCAG 2.0 Level AAis a
set of criteria developed by the World-
wide Web Consortium (WC3), a private
group of accessibility experts who are
considered the thought leaders in this
space. At the end of 2013, the Depart-
ment of Transportation adopted the
WCAG 2.0 Level AA as the access stan-
dard for airline web sites; and it is likely

that the DOJ will also adopt the WCAG
2.0 Level AA as the access standard for
public accommodations web sites.

New ADA Title Il Regulations
on Service Animals Provide
Relief to Owners and Operators

Before March 15, 2011, any type of ani-
mal could be a protected service animal
under the ADA as long as the animal
was trained to perform work or tasks
for a person with a disability. DOJ regu-
lations that became effective on March
15,2011, provide that only dogs can be
service animals, although miniature
horses also have to be given the same
special treatment assuming their size
does not preclude their use in a particu-
lar facility. 28 C.ER. §§ 36.104, 36.302(c)
(9). The dogs or miniature horses must
be trained to perform work or tasks

for a person with a disability and they
must be house-trained. They are not
required to wear any special garments.
Service animals can accompany their
owners anywhere that other members
of the public are allowed to go, includ-
ing restaurants and grocery stores.
Businesses may not impose on service
animal users any charges that would

normally apply to pets or other animals.

Although businesses may not inquire
into the nature of a person’s disabil-
ity, the new ADA Title Il regulations
allow businesses to ask two questions if
the animal’s status as a service animal
is not clear: Is this dog (or miniature
horse) required because of a disability?
What work or task has this dog (or min-
iature horse) been trained to perform?
Businesses may not require medical
documentation, a special identification
card, or training documentation for the
service animal.

Businesses cannot exclude service
animals because they are an aggres-
sive breed or because they cause fear
or allergic reactions. That said, a busi-
ness can ask a person with a disability
to remove his service animal from the
premises if the animal is either out
of control and the handler does not
take effective action to control it, or
is not housebroken. When there is a
legitimate reason to ask that a service
animal be removed, however, a busi-
ness must offer the person with the
disability the opportunity to obtain

goods or services without the animal.

These new federal ADA service ani-
mal rules are a mixed blessing. On the
one hand, they simplify matters by lim-
iting the types of animals that must be
accommodated to dogs and miniature
horses. On the other hand, businesses
that want to adopt this narrower rule
must also determine whether the def-
inition of service animal under their
state and local laws are broader and
tailor their policies to comply with all
laws. For companies that do business in
many states, it may be simpler to stick
with the old rule that all animals can be
service animals.
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New Regulations Require
Businesses to Allow Segways™
and Other Power Mobility
Devices into Premises
Many individuals with disabilities are
choosing other power-driven mobility
devices (OPMDs), such as Segways™,
over traditional wheelchairs and scoot-
ers to provide them with enhanced
mobility. In response, DOJ amended
its regulations in 2010 to require busi-
nesses to allow the use of OPMDs in
their facilities unless the business can
establish that the particular OPMD
cannot be operated safely within any
particular facility. 28 C.ER. § 36.311.
Three years later, businesses still have
very little practical guidance from the
courts and DOJ about when and how
they may limit the use of these devices.
The regulations specify that busi-
nesses must analyze five factors to
determine whether they must allow a
particular OPMD to be used in a spe-
cific facility, including (1) the type,
size, weight, dimensions, and speed
of the device; (2) the facility’s pedes-
trian traffic; (3) the facility’s design and
operational characteristics; (4) whether
legitimate safety requirements can be
established to permit the safe operation
of another OPMD in that facility; and
(5) whether the use of that OPMD cre-
ates a substantial environmental harm
or conflicts with federal land manage-
ment laws. Id. § 36.311(2).
The DOJ's position is that “in the

”
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vast majority of circumstances,” pub-
lic accommodations would have to
admit Segways™ and other OPMDs. In
its technical guidance documents, the
DOJ encourages businesses to develop
written policies based on the foregoing
factors, specifying when OPMDs will
be permitted on their premises and to
communicate those policies to the pub-
lic. It does not give concrete examples,
however, of scenarios in which OPMDs
can be excluded, other than that gas-
powered OPMDs can be limited to
outdoor use.

Before the new regulations, much
of the Segway™ access litigation
involved shopping malls. See, e.g.,
McElroy v. Simon Property Group, Inc.,
No. 08-4041-RDR, 2008 WL 4277716
(D. Kan. Sept. 15, 2008) (enjoining a
mall from prohibiting the use of a Seg-
way™ when an individual agreed to
all of the mall’s policies for use of the
device, except indemnification). Since
the DOJ adopted the new regulations,
only two courts have actually applied
the regulatory factors to specific facts,
and both cases involve a large amuse-
ment park. The first case, decided in a
California trial court and affirmed on
appeal, upheld the amusement park’s
no-Segway™ policy, reasoning that
the park had submitted undisputed
evidence that Segways™ could not
be safely used in the crowded park
because of the way they operate. See
Baughman v. Walt Disney World Co.,
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159 Cal. Rptr. 3d 825, 831-32 (Ct. App.
2013). In the second case, a federal dis-
trict court approved a class settlement
in which the plaintiffs had agreed to
abandon their challenge to the park’s
no-Segway™ policy in exchange for

a commitment by the park to provide
four-wheeled stand-up OPMDs. See
Ault v. Walt Disney World Co., 692 F.3d
1212, 1217-18 (11th Cir. 2012). The court
based its approval on the fact that the
amusement park owner had submitted
sufficient expert testimony regarding
the dangers of Segways™. This evi-
dence caused the court to conclude that
the plaintiffs were unlikely to prevail
had the issue been litigated.

The reality is that few businesses
have Segway™ experts on staff who
can conduct analyses to justify any
restrictions on OPMD use and even
fewer have the resources or desire to
defend their OPMD policies in court.
Unfortunately, the regulations’ use
of a multi-factor test results in uncer-
tainty and litigation. Until more courts
issue decisions involving scenarios
that would justify restrictions, busi-
nesses should adopt policies with the
fewest possible restrictions on OPMDs
after conducting a thoughtful analy-
sis of the regulatory factors as applied
to each unique facility. Businesses also
need to keep in mind that conditions
can change depending on the time of
the day or year and that a policy should
take these differences into account.
These steps will help minimize the
threat of litigation regarding OPMDs
but will not eliminate it.

Conclusion

New regulations and court decisions
have further delineated the responsibili-
ties of owners and operators of public
accommodations to provide ADA-
compliant facilities and services. These
developments address both new tech-
nologies—such as the use of Segways™
and the accessibility of web sites—as
well as the increased use of service
animals for persons with disabili-

ties. Developers and property owners
should also be aware of a new trend in
court decisions that would limit their
ability to pass on ADA compliance lia-
bility to architects and designers. B
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Making Money and Sleeping at
Night—How Systematizing and
Automating Can Benefit Your
Practice

A provider of continuing legal edu-
cation in my state occasionally offers
a seminar entitled “How to Make
Money and Stay Out of Trouble.” The
course focuses on the ethical rules,
best practices for law office manage-
ment, billing and collections, and ’
finance and accounting. When it
comes to avoiding trouble (mainly in
the form of disciplinary actions and
malpractice claims), however, would
it not be better to know that trouble
is highly unlikely? Why not aspire to
creating an environment that lets you
sleep at night knowing that you have
taken steps to minimize the kinds of
problems that expose lawyers to the
most feared hazards?

One of the best ways to get a good
night’s sleep and make money is
to systematize your practice. This
means putting in place defined pro-
cesses to make sure that what should
happen actually does and that you
don’t neglect something that could
result in embarrassment or worse.
Systems also can help make your
practice profitable by making you
and your staff more efficientand
responsive. Note that while “system”
can apply specifically to technology, it
is being used here in a broader sense
to refer to a regular planned proce-
dure that is designed for reuse.

Even if you are a solo practition-
er without any support staff, having
systems in place is important. If you
have staff, they take on a whole new
importance, providing you with a
way to make sure that your staff does
what needs to be done and providing
you with a way to easily check on the
status of delegated tasks.

You do not need technology to cre-
ate systems for your practice. Just
having clearly defined procedures

(}}Opefully recorded in writing) can
glve you a leg up. Technology, how-
ever, can take things to a much higher
level. Lots of practitioners, for exam-
Ple, use closing agendas to ensure
that all of the necessary documents
are provided, executed, or both.
You can improve on this by using
software to generate a transaction-
specific closing agenda on the fly,
making it far more useful. Attorneys
for one affordable housing finance
agency, for example, use document
assembly software to generate such a
document for its closings, when there
are dozens of different sources of
financing and each has a unique set
of documentation requirements. The
closing agenda lists the documents
for each financing source and only
those for the relevant ones.

Technology can assist with a
broad range of systems. Software
can be invaluable in keeping track
of deadlines, helping lawyers and
their staffs navigate complex pro-
cesses, and ensuring a more efficient
and rigorous information gathering
process. Technology can also help
prevent errors in the documents the
firm produces. It can be very useful
in keeping track of delegated work
assignments—making sure that the
person assigned a task knows what is
expected of him or her and allowing
easy tracking of what tasks have been
completed and which are outstand-
ing. If you use a computer to track
work assignments, you can also gen-
erate reports to see, at a glance, what
a particular person’s workload looks
like, allowing you to distribute work
more evenly and avoid bottlenecks.

Automated systems also can help
reduce dependence on highly skilled
employees and avoid the disruption
that occurs when they go on vacation,
get sick, or retire. You can capture the
knowledge of such employees in a
software-driven system so that less
knowledgeable folks can do the same
job. Rather than residing in the head
of one or two key employees, know-
how lives on every computer in your
office.

Technology can help you stan-
dardize the documents your firm
generates. Standardization is an
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important element in avoiding errors,
It can help you make sure that every-
one in the office is on the same page,
producing documents with stan-
dardized language appropriate for
the matter at hand. You do not want
folks in your firm, whether they

are lawyers or support staff, doing
their own thing. Documents need to
be matter-specific, but you do not
want two almost-identical matters to
result in wildly disparate document
content. Every time someone gets cre-
ative, it opens the door to a mistake.
Sometimes creativity is needed, but
controlling when it enters the pic-
ture lets you focus carefully on the
unusual situations. Standardization is
part and parcel of systematization.

Using systematization to pro-
mote efficiency is where the making
money part comes in. This is partic-
ularly important if you charge a flat
or contingent fee for a service, or if
there is effectively a cap on what you
can charge for hourly fees. The more
efficient you and your staff are, the
more profitable your practice will be.
If you have clearly defined and well-
automated processes in place, there
will be fewer stumbles and glitches
that result in things needing to be
done over. If someone has to spin his
wheels figuring out how to do some-
thing or what comes next, that costs
you money. A good system essentially
takes someone by the hand and walks
him through each step of the way.

“This all sounds fine,” you may
be thinking, “but how do I go about
finding software to systematize my
practice?” Actually, one category of
software may be able to do all or
most of what you need—case man-
agement software. There are two
others, workflow and document
assembly software, that you may find
useful in lieu of or in addition to case
management software.

Case management software is the
Swiss army knife of law office tech-
nology. It usually combines multiple
functions. It is typically designed spe-
cifically for a law practice, although
some very useful programs either
started out life aimed at helping an
array of different kinds of businesses
or are sufficiently adaptable that they
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are used outside of the legal world.

At its core, case management soft-
ware is a database front end. The
database stores information about
your firm and the matters it is han-
dling. The software gives you a
window into that information and
provides tools for entering and
manipulating the data. The informa-
tion may include things like a client’s
name and address, contact infor-
mation for other parties and their
attorneys, and so forth. It can include
a calendar of upcoming events and
deadlines associated with a matter.

It also can store “to do” lists for the
matter, identifying who is responsible
for the task and when it must be com-
pleted. Case management software
comes in all shapes and sizes. Some
programs are designed for particu-
lar types of practice (bankruptcy, for
example). Some are highly customiz-
able, so you can define custom fields
for certain types of practice. Much

of the newest case management soft-
ware is web-based, often available
through a monthly subscription, so
instead of paying an up-front license
fee, you essentially rent the software.

For purposes of systematizing
your practice, you should be looking
for case management software that
allows you to create custom processes
that match the needs of your practice.
You can often define a process once
in the system and then have it gener-
ate a bunch of “to dos,” automatically
assigned to certain people. For exam-
ple, if you have a set of tasks that
must be done in the weeks leading up
to a closing, the software might allow
you to enter the date of the closing
and then the program would auto-
matically create a series of “to dos”
each a particular number of days in
advance of the closing.

In addition to helping you manage
processes, case management software
can help to systematize collection of
the information you need to handle a
matter. Many programs allow you to
create a screen or series of screens for
client intake, so you do not neglect
to collect needed details at the out-
set or later stages. Using the software
to keep a log of activities can also
provide huge benefits. Here you can

take a page from the systems used

by customer service departments

of large businesses. When you call
them, you may not get to speak to

the same person every time, but any
representative taking your call typi-
cally can consult a computer-based
log and pick up where the previ-

ous representative left off. You can
implement a similar system in your
practice, where you and your staff
log phone calls, for example, record-
ing the details. Suppose, for example,
a staff member calls a client looking
for information and leaves a mes-
sage. The client calls back but the staff
member is unavailable. If the rea-

son for the call is recorded in the log,
someone else in the office can pick up
the phone and obtain the information.

An activity log is a good exam-
ple of how software alone, without a
system, is not very useful. If no one
records information in the log, it pro-
vides no benefit. You need to have
clearly defined rules for when and
how folks in your firm use the log.
There are ways the software can help
a user enter the necessary informa-
tion, but it cannot force someone to
undertake to do so.

Depending on the nature of your
practice and the processes that you
need to manage, workflow software
may be a more appropriate tool or
may supplement case management
software. Workflow software is spe-
cifically designed to help manage
processes, especially complex ones
with lots of moving parts. Generally,
it lets you specify what needs to be
done, who is responsible for doing
it, and when. It usually includes
automatic reminders for the persons
responsible and alerts when some-
thing reaches or approaches overdue
status. Another important function
is the ability to generate reports. This
allows those in your firm with man-
agement roles to see at glance which
tasks have been completed and which
are pending. You may want to run
such a report for a specific matter or
across multiple matters.

Document assembly technology is
another important tool to aid creating
and running systems in a law office.
This can take the form of automation



in your word processor of choice, via
templates and macros. Many case
management software programs
include at least rudimentary docu-
ment assembly functionality. For

the most sophisticated and power-
ful capability, stand-alone document
assembly software may fill your
needs. The central goal of using any
kind of document assembly tech-
nology is to generate documents
efficiently with as few errors as pos-
sible—hopefully none.

In addition to helping you stan-
dardize your documents, document
assembly tools can help walk users
through tasks, promoting both qual-
ity and efficiency. For example, if
you need to file documents with
government agencies in different
jurisdictions, and each jurisdiction
has its own requirements, you can
build rules into the templates you
use to include jurisdiction-specific
requirements. You also can create
automated checklists, covering the
requirements for each jurisdiction,
minimizing mistakes, and obviating
the need to consult the rules for a par-
ticular jurisdiction with each filing.

If you believe that technology can
help you systematize your practice,
where do you start? A lot depends
on your current state of affairs. If you
do not have any kinds of systems
in place, even manual (non-auto-
mated) ones, you need to determine
where having them would provide
the most benefit. What problems are
you looking to solve? You also need
to think about what kind of systems
will help promote safer, more efficient
workflows.

If you have manual systems in
place and are thinking about auto-
mating them, you need to determine

how automation might improve them.

You also need to consider how you
might want to tweak them so that
you can take maximum advantage of
the benefits of technology. Sometimes
just faithfully recreating a manual
system using technology provides

no benefit. For example, one firm’s
procedures originally required physi-

could check on the status of outstand-
ing tasks. Once the firm implemented a
case management system, most of the -
information needed for periodic review
was stored there, allowing the firm to
substitute electronic review reminders
for physical delivery of the files.

When it comes to automated prac-
tice systems, it is often better to start
by imagining a dream system that
would eliminate all of the problems
you want to solve, rather than spend-
ing a lot of time at the outset trying to
determine what is possible and what
is not. Then do some research about
what kind of technology is available.
Do some web searches. Talk to other
lawyers. At a later stage, you may
want to prune your dream system to
eliminate pieces that current technol-
ogy would not serve well or would
carry costs that outweigh the benefits.
Consider implementing your plans
in stages to avoid the disruption. In
other words, start by thinking big and
out of the box and finish by adjusting
to practical reality.

No matter where you start from,
you should be prepared to invest
time and money. You need to invest
your own time in thinking, planning,
and managing the process. You may
want to involve your staff as well. At
some point, you may be best served
by hiring a consultant to advise you

on how to move forward. You can
often find consultants who have a

lot of experience assisting lawyers

in your specialty. They can hit the
ground running with at least a rudi-
mentary grasp of the problems you
are looking to solve. If a consultant
understands what you are attempting
to do, he or she can help plot a course
that gets you where you are going in
the most efficient manner. You will
probably find that none of the soft-
ware discussed here comes out of the
box with direct support that auto-
mates your practice. Unless you or
your staff have the time to become
experts in configuring the software,
getting expert help with this pro-
cess is essential. Don’t skimp on the
investment—doing so is frequently a
recipe for failure. But do set reason-
able goals. Trying to create the perfect
system also can be disastrous.

The most important thing to keep
in mind is that adoption of technol-
ogy, without more, frequently will
not provide the kinds of benefits this
article discusses. If you think that
having systems in place will help,
you need to put in place the rules and
procedures and make sure that you
and your staff follow them. Technol-
ogy is just a tool that supports and
enhances those systems—it does not
replace them. W
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cally delivering each client’s file to
the responsible attorney’s desk every
couple of weeks so that the attorney
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