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One Minute Memo

IRS Extends Deadline for Amending Plans for PPA
Funding-Based Restrictions... Again

Internal Revenue Code Section 436, as added by the Pension Protection Act of 2006 (PPA), included provisions that limit

the ability of defined benefit pension plans that fall below certain funding levels from increasing plan benefits or paying

plan benefits in an accelerated form, generally effective for plan years beginning on or after January 1, 2008. (Click here

for more information on the PPA's “funding-based restrictions.”) Although these funding-based restrictions apply only to
underfunded plans, all defined benefit plans are required to incorporate the substantive provisions of these restrictions. To
this end, in late 2011, the IRS issued Notice 2011-96, which contained a sample amendment with model language describing
the benefit restrictions and extended the deadline to amend for this requirement to the end of the first plan year beginning
on or after January 1, 2012. (Click here for more information on Notice 2011-96.)

On November 21, 2012, the IRS issued Notice 2012-70, which is likely the last of a series of extensions of the deadline for
amending a defined benefit plan to incorporate the funding-based restrictions. Specifically, Notice 2012-70 extends the
amendment deadline to the end of the first plan year beginning on or after January 1, 2013 (or, if later, the last day of the
first plan year for which Code Section 436 is first effective for the plan or the due date (including extensions) of the plan
sponsor’s corporate tax return for such year). However, any plan submitted to the IRS for a favorable determination letter

on or after February 1, 2013 must include provisions describing the funding-based restrictions, as contemplated by Notice
2011-96. Notice 2012-70 also extends the corresponding relief period that allows plan sponsors to amend for funding-based
restrictions without violating “anti-cutback” rules under Code Section 411(d)(6).

Employer Action Steps

e Amend Plan. Plan sponsors should amend their defined benefit plans to reflect the funding-based restriction
provisions no later than December 31, 2013 (for calendar year plans). The deadline may be earlier for plan sponsors
seeking to file a determination letter application, or later for collectively bargained plans or off-calendar year plans.

e  Evaluate Sample Amendment. The Notice confirms that the sample amendment will satisfy the Code Section 436
amendment requirements. Plan sponsors may modify the notice to conform to the plan’s terminology, provided that
the changes do not materially modify the substance of the amendment. Plan sponsors who have already adopted
an amendment intended to comply with Code Section 436 should evaluate whether their current plan language is
consistent with the IRS sample amendment.

e Ensure Current Compliance. Note that the PPA funding-based restrictions are already in effect for underfunded
plans, even though the amendment deadline has been extended.
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fsingerman@seyfarth.com or Jon Karelitz at jkarelitz@seyfarth.com.

www.seyfarth.com Attorney Advertising. This One Minute Memo is a periodical publication of Seyfarth Shaw LLP and should not be construed as legal advice or
a legal opinion on any specific facts or circumstances. The contents are intended for general information purposes only, and you are urged
to consult a lawyer concerning your own situation and any specific legal questions you may have. Any tax information or written tax advice
contained herein (including any attachments) is not intended to be and cannot be used by any taxpayer for the purpose of avoiding tax
penalties that may be imposed on the taxpayer. (The foregoing legend has been affixed pursuant to U.S. Treasury Regulations governing tax

November 27. 2012 practice.) © 2012 Seyfarth Shaw LLP. Al rights reserved.
1


http://www.seyfarth.com/dir_docs/news_item/abb57448-9960-4cac-97f2-1079688f74b8_documentupload.pdf
http://www.seyfarth.com/publications/irs-issues-sample-amendment-for
http://www.seyfarth.com/FredricSingerman
http://www.seyfarth.com/JonathanKarelitz
http://www.seyfarth.com/FredricSingerman
http://www.seyfarth.com/JonathanKarelitz
mailto:fsingerman%40seyfarth.com?subject=
mailto:jkarelitz%40seyfarth.com?subject=

