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The House and Senate are adjourned this week and next for their State/District work periods.

EEOC Releases Enforcement and Litigation Stats.  Last week, the EEOC released its comprehensive enforcement and litigation 
statistics for Fiscal Year 2018.  There was a dip in the number of total charges filed, but a substantial increase in the EEOC’s 
monetary recoveries.  Retaliation and sex discrimination charges were the most frequently alleged.  See Seyfarth’s Workplace Class 
Action blog for more details.

The EEO-1 Saga Rolls On.  On Tuesday, the U.S. District Court for D.C. held a status hearing in the ongoing litigation over the 
EEO-1.  The most recent hearing focused on a key question:  when can the EEOC realistically be up and running to collect and 
process the new EEO-1 form, Component Two.  The Court closely questioned the EEOC’s data collection expert on the EEOC’s 
preparation for the collection of Component Two, as well as the roadblocks that might be in the way of moving the agency to 
where it could begin collecting that data.  EEOC’s expert conceded that a September 30 deadline was feasible, but meeting that 
date would mean the data collection process would not be up to industry standards.  There was also discussion of what should 
happen when the OMB 3 year approval of Component Two expires on September 30, e.g. could that deadline be “tolled” under 
the Court’s authority.  The Court offered the parties an opportunity to file written summations with a proposed order targeted for 
April 22.  As noted last week, Seyfarth filed an extensive amicus brief with the Court detailing the real practical and technological 
obstacles facing employers in complying with an unrealistic deadline, and will continue to closely follow developments. We expect 
the Court to issue a firm deadline very soon.

New OMB Circular on Rulemaking.  On April 11, the White House’s Office of Management and Budget (OMB) issued a 
new guidance memorandum relating to rulemaking.  The memorandum, which is directed to the heads of Executive Branch 
Departments and Agencies, uses the Congressional Review Act (CRA) as a hook to reassert the power of the Office of Information 
and Regulatory Affairs (OIRA) within OMB to review “rules” – as broadly construed under the Administrative Procedure Act – 
issued by agencies.  The CRA distinguishes between major and minor rules with regard to effective dates, and the memorandum 
emphasizes this fact to make clear that OMB has the ultimate authority to determine what is major and what is minor.  OMB 
also reminds the agencies (and the public) that there are several criteria for determining whether a particular rule is major; there 
is more to the assessment than whether the rule will have an annual effect on the economy of $100 million or more.  The clear 
signal being sent is that OMB will rigorously assert its oversight authority during rulemaking.  Whether this is helpful will depend 
on the underlying rule in question and the underlying circumstances, but it is important to be aware of this latest wrinkle by the 
Administration in the rulemaking area.

https://www.workplaceclassaction.com/2019/04/and-the-train-kept-a-rolling-eeocs-2018-enforcement-and-litigation-statistics-show-charges-down-but-the-agency-still-on-the-move/
https://www.workplaceclassaction.com/2019/04/and-the-train-kept-a-rolling-eeocs-2018-enforcement-and-litigation-statistics-show-charges-down-but-the-agency-still-on-the-move/
https://www.whitehouse.gov/wp-content/uploads/2019/04/M-19-14.pdf
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“Medical Marijuana User” Now a Protected Class in New Mexico.  As state legislatures have legalized marijuana around 
the country, employers have struggled to determine the extent of their ability to take employment action against employees for 
using marijuana.  New Mexico recently resolved some – but not all – of that struggle.  New Mexico employers are prohibited 
from taking any “adverse employment action against an applicant or an employee based on conduct allowed under” the law, 
including declining to hire, terminating, or taking any other adverse action against an individual because he or she is using medical 
marijuana or received a recommendation for such use by a provider.  See Seyfarth’s The Blunt Truth blog for more.
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