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(Not As Many) Elephants in the Room. Of course, the big news in Washington is the Democratic takeover of the House of 
Representatives.  The specifics of how the agenda will be implemented remain to be seen (e.g., are there areas for bipartisan/
bicameral compromise and/or will there be efforts to push aggressive measures to “reward” certain constituencies despite 
likely failure in the Senate).  On the labor and employment front, however, expect to see efforts on a minimum wage increase, 
a ban on employment arbitration, a paid sick leave entitlement, and broad (pro-union) changes to the National Labor Relations 
Act.  And oversight.  Lots and lots of oversight--letters, hearings, GAO investigations--on everything from regulatory proposals 
to subregulatory guidance to enforcement activities.  In addition, there are likely to be efforts in the House to block Presidential 
initiatives through funding limitations in appropriations bills.

That’s Not All That’s Changing. Politico reports that the Democrats plan to change the name of the House Committee on 
Education and the Workforce to the House Committee on Education and Labor.  The planned renaming is no surprise; the name 
has switched with each change in party control since 1995.

How About the States? With federal inactivity on a wide variety of issues--inactivity that is likely to grow with the gridlock 
brought on by a divided government--states increasingly have sought to step into the breach.  In this week’s elections, several 
states voted on employment-related ballot measures.  For example, Arkansas and Missouri voters increased the state minimum 
wage.  And a number of states voted on various measures related to the legalization of marijuana.  For a rundown of the pot-
related voting, see our coverage at The Blunt Truth.

Some New Opinions. The Department of Labor’s Wage & Hour Division continues to issue opinion letters.  The most recent 
batch of letters reintroduce a method of determining when an employee is working “dual jobs” for the purposes of taking the 
tip credit; find that volunteer fire departments do not qualify for a partial overtime exemption for public agencies; discuss the 
appropriate ratio for the “reasonable relationship” analysis regarding salary and actual earnings under the FLSA’s salary basis test; 
and apply the “amusement or recreational establishment” test to a company operating swimming pool facilities at various hotels 
and apartment buildings.

Online Ads to Be Required. Bringing aspects of the programs into the (early) 21st Century, the Department of Labor (along 
with the Department of Homeland Security) will publish in the Federal Register proposals for employers seeking temporary labor 
certifications through the H-2B and H-2A visa programs to advertise jobs online for at least 14 days.  Currently, an employer 
advertising a job for which it seeks a temporary labor certification must publish two print advertisements in a newspaper of 
general circulation in the area of intended employment.  The short comment period will end on December 10.

https://www.wagehourlitigation.com/nlra/halloween-bill-provides-a-scare-by-seeking-to-prohibit-workplace-arbitration-altogether/
https://www.congress.gov/bill/115th-congress/house-bill/5728
https://www.politico.com/newsletters/morning-shift/2018/11/07/its-over-404100
https://www.blunttruthlaw.com/2018/11/weeding-out-the-results-how-did-cannabis-fare-in-the-election/?utm_source=Seyfarth%20Shaw%20-%20The%20Blunt%20Truth&utm_campaign=ed98dd8601-RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_b58220fdbe-ed98dd8601-73515053
https://www.dol.gov/whd/opinion/FLSA/2018/2018_11_08_27_FLSA.pdf
https://www.dol.gov/whd/opinion/FLSA/2018/2018_11_08_24_FLSA.pdf
https://www.dol.gov/whd/opinion/FLSA/2018/2018_11_08_25_FLSA.pdf
https://www.dol.gov/whd/opinion/FLSA/2018/2018_11_08_26_FLSA.pdf
https://www.federalregister.gov/documents/2018/11/09/2018-24498/modernizing-recruitment-requirements-for-the-temporary-employment-of-h-2b-foreign-workers-in-the
https://www.federalregister.gov/documents/2018/11/09/2018-24497/modernizing-recruitment-requirements-for-the-temporary-employment-of-h-2a-foreign-workers-in-the


Attorney Advertising. This One Minute Memo is a periodical publication of Seyfarth Shaw LLP and should not be construed as legal advice or a legal opinion on any specific facts 
or circumstances. The contents are intended for general information purposes only, and you are urged to consult a lawyer concerning your own situation and any specific legal questions you 
may have. Any tax information or written tax advice contained herein (including any attachments) is not intended to be and cannot be used by any taxpayer for the purpose of avoiding tax 
penalties that may be imposed on the taxpayer. (The foregoing legend has been affixed pursuant to U.S. Treasury Regulations governing tax practice.) 

www.seyfarth.com

©2018 Seyfarth Shaw LLP. All rights reserved. “Seyfarth Shaw” refers to Seyfarth Shaw LLP (an Illinois limited liability partnership). Prior results do not 

guarantee a similar outcome.  

Seyfarth Shaw LLP | Policy Matters | November 8, 2018

What’s Next? It’s a busy time here in D.C., as leadership roles and committee assignments shake out and Executive Branch 
agencies staff up to deal with the impending onslaught of oversight.  And, as we’ve reported previously, the Trump Administration 
has its own agenda in the labor and employment world.  Although that may be slowed somewhat by Congressional oversight, it’s 
certainly not going away.  We here at Policy Matters will be sure to keep you updated as events unfold.  Stay tuned
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